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PREFACE 


Some  time  ago  the  author  wrote  out  a  criticism  of  a 
decision  on  the  Acts  and  submitted  it  to  a  friend  for  his 
opinion  whether  it  was  worth  sending  to  one  of  the  law 
magazines  for  publication.  The  opinion  received  was  that 
the  article  was  too  good  for  the  purpose  contemplated  and 
was  accompanied  by  a  recommendation  to  attempt  a  book 
along  the  lines  followed  in  the  article.    Hence  these  pages. 

One  of  the  few  cases  containing  any  general  enunciation 
of  the  principles  underlying  the  Torrens  Acts  is  Gibhs  v. 
Messer,  ((1891)  A.  C.  248).  The  case  describes  the  main 
object  of  those  Acts  as  being  the  limitation  of  examination 
of  title  to  a  single  document,  the  registered  owner's  certificate 
of  title.  This  statement  can  be  developed  and  added  to.  It 
is  with  the  same  intention  of  confining  the  investigations  of 
purchasers  and  the  like  to  one  document  that  a  certificate  of 
title  is  made  conclusive  evidence  of  a  registered  owner's  estate 
or  interest  in  his  property  and  an  unregistered  instrument  is 
rendered  incapable  of  passing  any  estate  or  interest  in  land 
as  against  a  purchaser  or  the  like  transacting  with  a  registered 
owner  in  reliance  on  his  certificate  of  title — the  register — 
even  though  actual  notice  of  the  instrument  may  have  been 
received;  unless  to  ignore  the  existence  of  the  instrument 
would  be  tantamount  to  fraud.  In  short,  the  fundamental 
principle  of  the  Acts  is  that  everybody  dealing  with  a  regis- 
tered owner  of  land  is  released  from  all  obligation  to  go 
behind  the  owner's  certificate  of  title  in  order  to  test  its 
validity  or  to  go  outside  of  the  certificate  in  order  to  ascertain 
who,  besides  the  registered  owner,  are  interested  in  the  pro- 
perty and  the  nature  and  extent  of  the  interests  held. 

It- has  been  decided  in  WWhie  v.  Jelleit,  (2  Terr.  L.  R. 
133;  26  S.  C.  E.  282)  that  an  unregistered  instrument  can 
pass  an  estate  or  interest  as  against  an  execution  creditor  who 
has  registered  a  writ  of  execution  although  he  was  wholly 
ignorant  of  the  existence  of  the  instrument  and  without  any 
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means  of  discovering  that  it  existed.  Tliis  decision  seems  to 
be  directly  opposed  to  principle  and  the  explicit  provisions  of 
the  Acts;  and  a  directly  opposite  conclusion  has  been  reached 
on  a  similar  state  of  facts  and  law  in  Pirn  v.  Coyle,  ((1917) 
1  I.  R.  330)  a  case  on  the  Eegistration  of  Title  Act  of  Ireland. 

K  certificate  of  title  being  the  sole  endence  of  a  registered 
owner's  estate  or  interest  in  his  property  which  it  is  necessary 
to  examine  no  one  transacting  with  him  need  search  outside 
of  his  certificate  of  title  to  ascertain  whether  a  certificate  of 
judgment  or  a  writ  of  execution  has  Iseen  entered  or  taken  out 
against  him.  For  this  reason  there  appears  to  be  as  little 
authority  in  principle  as  there  is  in  express  enactment  for  the 
practice  of  suspending  the  formal  registration  of  instruments 
presented  for  registration  when  a  general  register  or  an  execu- 
tion register  shows  a  judgment  or  a  writ  to  have  been  recorded 
against  the  person  who  has  executed  the  instrument;  a  con- 
clusion which  does  not  apply  to  Saskatchewan  now  that  the 
Land  Titles  Act  of  1917  makes  a  certificate  of  title  subject  to 
a  writ  of  execution  which  has  merely  been  filed,  that  is,  en- 
tered in  the  day-book. 

It  was  also  held  in  GiMs  v.  Messer  that  registration  con- 
fers indefeasible  title.  This  fact  has  a  very  practical  bearing 
on  the  character  of  the  caveat ;  for,  to  cite  the  same  case  again, 
it  is  the  intention  of  the  Acts  to  confer  on  those  who  acquire 
mere  interests  in  land  the  same  security  as  is  given  to  those 
who  acquire  proprietary  rights.  Consequently  it  would  seem 
to  follow  that  Grace  v  Kuehler,  (56  iS.  C.  E.  1)  cannot  be 
accepted  as  good  law. 

The  Acts  expressly  declare  that  on  registration  a  certificate 
of  judgment  or  a  writ  of  execution  becomes  an  encumbrance 
and  the  judgment  or  execution  creditor  an  encumbrancee. 
Eegistration  thus  completely  changes  the  character  of  a  judg- 
ment or  writ  and  renders  available  to  the  creditor  the  same 
procedure  for  the  realization  of  his  security  as  is  open  to  a 
registered  mortgagee.  It  would  seem  that  in  Manitoba  this  is 
the  only  procedure  which  he  is  at  liberty  to  follow. 

There  has  been  considerable  discussion  of  the  question 
whether  registration  of  an  instrument  is  notice  of  it ;  that  is, 
of  course,  constructive  notice.    Since  the  Acts  give  registered 
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instruments  priority  according  to  their  respective  dates  of 
registration  the  doctrine  of  constructive  notice  is,  of  necessity, 
entirely  done  away  with  where  registered  instruments  are 
concerned;  and  it  is  expressly  abolished  in  respect  of  unregis- 
tered instruments. 

It  has  been  claimed  for  the  Torrens  Acts  that  they  consti- 
tute an  entirely  new  system  of  conveyancing  and  real  property 
law  and  that  they  create  a  peculiar  estate  in  land  as  new  as  the 
Torrens  system  itself.  It  would  seem  that  neither  of  these 
claims  can  be  regarded  as  well  founded. 

The  chapters  making  up  this  book  have  not  been  written 
consecutively  but  as  independent  monographs  and  at  consid- 
erable intervals  of  time.  Much  revision  was  consequently 
necessary  when  the  monographs  had  to  be  arranged  as  con- 
nected chapters.  Unfortunately  ill-health  had  supervened 
and  it  has  not  been  possible  to  make  the  revision  as  exhaustive 
as  it  otherwise  might  have  been.  Consequently  there  may  seem 
to  be  here  some  redundancy  and  there  some  lack  of  fullness  of 
statement  and  for  such  shortcomings,  as  also  for  all  others, 
the  author  craves  indulgence.  He  believes,  however,  that  not- 
withstanding any  defects  the  nature  of  the  propositions  ad- 
vanced is  sufficiently  clear. 

The  author's  thanks  are  due  to  Mr.  J.  Jamieson  Milne, 
D.C.M.,  LL.B.,  of  the  Manitoba  Bar,  for  assistance  in  verify- 
ing the  authorities  cited,  and  to  Mr.  L.  T.  S.  Xorris-Elye, 
LL.B.,  of  the  Manitoba  Bar  (B.A.  Cantab,  and  Solicitor, 
Supreme  Court  of  Judicature,  England),  for  assistance  in 
seeing  the  book  through  tbo  press. 

H.  S. 
Winnipeg,  July,  1920. 
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CHAPTEK  I. 


The  Certificate  of  Title  as  Conclusive  Evidence: 
Owner,  Estate  and  Land. 

If  anyone  coming  to  the  Acts  for  the  first  time  brings  with 
him  an  expectation  raised  in  regard  to  any  particular  feature 
in  them,  it  is  possible  that  the  offer  which  they  make  of  a 
muniment  of  title  behind  which  it  is  never  necessary  to  go 
most  appeals  to  his  curiosity  and  interest.  The  terms  of  the 
offer  are  as  explicit  and  sweeping  as  they  well  can  be.  A  cer- 
tificate of  title,  say  the  Acts,  is  conclusive  evidence,  both  at 
law  and  in  equity,  and  against  everybody  including  the  Crown, 
that  the  person  named  in  it  has  the  estate  specified  in  the 
land  described  in  the  certificate.^  Upon  their  face  such  ex- 
pressions can  only  mean,  and  have  been  taken  to  mean,  that, 
in  regard  to  the  owner,  he  is  an  existent  person  whose  iden- 
tity has  been  determined  beyond  dispute  by  the  description 
of  him  in  the  certificate  of  title;  that  in  regard  to  the 
owner's  estate,  the  estate  disclosed  by  the  certificate  can 
always  be  relied  on  as  being  co-extensive  with  the  owner's  real 
interest  in  his  property;  and,  lastly,  in  regard  to  the  land, 
since  the  describable  particulars  of  a  property  for  conveyanc- 
ing purposes  consist  primarily  in  its  situation,  boundaries 
and  area,  these  must  be  the  particulars  concerning  the  land 
on  which  a  certificate  of  title  is  conclusivb.  Once  a  certifi- 
cate has  been  issued  there  must,  it  would  seem,  be  some 
means  of  preserving  its  evidential  finality.  This  the  Acts 
would  appear  to  supply  by  compelling  the  entry  on  it  of 
memorials  of  all  instruments  intended  to  effect  a  change  in 
any  of  the  matters  certified  to,  failing  which  an  instrument 

^  Man.  79  ;  Sask.  174  ;  Alta.  44. 
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will  not  transfer  to  the  grantee  the  estate  or  interest  granted.* 
Since  title  to  land  can  ordinarily  l>e  acquired  by  length  of 
possession,which  would  expose  every  certificate  to  unappar- 
ent  loss  of  its  conclusive  character,  the  common  law  title  by 
adverse  possession  may  well  have  been  abolished  with  the  same 
end  in  view.^  Similarly,  as  the  Acts  are  concerned  with 
beneficial  interests  and  their  formal  acquisition  and  charge, 
and  because  trusts  result  in  the  beneficial  interest  being  in 
one  person  and  the  titular  interest  in  another,  no  certificate 
of  title  is  to  be  issued  to  a  trustee.*  From  provisions  such 
as  these  it  might  appear  that  the  intention  of  the  Acts  was 
to  create  and  maintain  in  existence  a  land  certificate  which, 
from  the  moment  of  its  birth  to  the  moment  of  its  demise  by 
giving  place  to  another,  would  continuously  record,  com- 
pletely and  finally,  in  whom  the  actual  beneficial  ownership 
resided,  the  owner's  precise  estate  or  interest  and  the  situa- 
tion, boundaries  and  area  of  his  property;  a  certificate  the 
evidential  value  of  which  might  not  improperly  be  described 
as  "  good  against  the  whole  world,"  the  expression  used  in 
the  Land  Eegistry  Act  of  British  Columbia  down  to  1913  of 
a  certificate  of  indefeasible  title. 

On  the  first  introduction  of  the  Acts  both  the  profession 
■and  the  courts  construed  these  provisions  in  precisely  that 
sense.  "  It  is  contended,"  said  Maguire,  J.,  in  Wilkie  v. 
Jellett,^  "  that  so  long  as  the  certificate  of  title  is  in  force  and 
uncancelled,  the  land  mentioned  therein  must  be  deemed,  as 
against  all  the  world,  including  persons  interested  under 
unregistered  instruments,  the  property  absolutely,  of  the 
person  named  therein.  .  .  .  That  seems  to  be  the  idew  prett}' 
generally  held  throughout  the  Territories  and  in  Manitoba." 
The  language  of  Bain,  J.,  in  Herhert  &  Gibson,^  is  to  the 
same  effect.  "  The  whole  policy  and  object  of  the  Act,"  he 
says,  "as  shown  by  section  62  (now  79),  and  various  other 

'  Sask.  58 ;  Alta.  46 ;  implied  apparently,  in  Man.  89  and  98. 

*Man.  83;  Sask.  61.     No  similar  provision  in  Alta. 

*  As  such  ;  Man.  100 :  Sask.  62  ;  Alta.  47.  An  exception  is  made 
of  trustees  under  a  will  and  an  intestacy:  Man.  76;  Sask.  146;  Alta. 
74  (4).  In  Manitoba  there  is  an  additional  exception  of  trustees  for 
Church  property,  Man.  100. 

*2  Terr.  L.  R.  at  142. 

•6  M.  L.  R.  191. 
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sections,  is  for  all  purposes  and  against  all  the  world,  to  vest 
the  beneficial  ownership  of  the  land  in  the  person  named  in 
the  certificate  of  title,  that  is,  the  registered  owner,  and 
there  can  be  no  other  estate  or  interest  in  any  one  else."  On 
the  consequences  of  any  different  interpretation  Rouleau,  J., 
was  most  emphatic.  If  a  certificate  of  title  were  not  held  to 
be  conclusive  evidence  that  the  registered  owner  was  the 
actual  owner  then,  he  declared,  "  section  62  which  says  that 
'  every  certificate  of  title  is  conclusive,  at  law  and  in  equity ' 
.  ,  .  would  be  a  trap  to  deceive  the  public."  ^  Attention 
Beems  to  have  been  absorbed  by  the  expressions  used  in  the 
Acts  to  confer  its  evidential  finality  on  a  certificate  of  title 
to  the  exclusion  of  adequate  consideration  of  provisions 
equally  important  in  determining  the  Acts'  main  pur- 
pose. But  even  regarded  alone  and  without  relation  to 
other  parts  of  the  Acts,  the  terms  in  which  its  conclusive 
character  is  given  to  a  certificate  of  title  have  to  receive 
limitations.  These  limitations  have  relation  to  three  of  the 
several  matters  respecting  which  a  certificate  of  title  has 
been  made  conclusive  evidence. 

An  inquiry  into  the  function  discharged  by  the  Dominion 
Government  Survey  plans  in  "Western  Canadian  conveyanc- 
ing forms  a  not  inappropriate  opening  to  a  discussion  con- 
cerned with  registration  of  title  to  land,  which  is  part  of  the 
general  conveyancing  practice,  since  those  plans  constitute 
one  of  the  principal  foundations  of  title  to  land  in  the  West. 
Occasion  for  the  inquiry  is  presented  by  the  decision  in 
Burden  v.  Registrar  North  Alberta  Land  Registration  Dis- 
trict,^ where  it  was  held  that  a  certificate  of  title  is  not  con- 
clusive evidence  as  to  the  quantity  of  the  land  described  in  it. 
The  area  was  stated  in  the  certificate  as  twenty-seven  acres, 
whereas  a  re-survey  had  proved  it  to  be  some  seventeen  acres 
only;  and  the  purchaser  claimed  from  the  assurance  fund 
the  value  of  the  deficiency  at  the  rate  per  acre  fixed  by  the 
agreement  of  sale.  The  action  was  brought  under  section 
one  hundred  and  eight  of  the  Alberta  Act  to  recover  damages 

'  Willie  v.  Jelleit.  supra,  at  137.  The  corresponding  sections 
are  now  Sask.  174  and  Alta.  44.  See  also  Re  Rivers,  1  Terr.  L.  R. 
464  and  Re  Moore  and  Confederation  Life,  9  M.  L.  R.  461. 

» 6  A.  L.  R.  256. 
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resulting  from  a  mistake  of  the  registrar.  It  appeared  that 
the  mistake  had  originally  been  made  in  the  survey  plan  of 
the  Dominion  Government — a  clerical  error  of  27  acres  for 
17 — and  had  been  reproduced  in  the  Crown  grant,  whence  it 
had  been  copied  into  the  first  and  every  subsequent  certificate 
of  title.  The  Court  held  that  the  claim  could  not  succeed, 
since  a  certificate  of  title  was  not  conclusive  as  to  area.  No 
authorities  are  cited  in  the  judgment  and  as  the  report 
does  not  include  the  arguments  of  counsel  there  is  no  infor- 
mation available  as  to  the  cases  referred  to  on  either  side.  An 
interested  inquirer  is  thus  left  to  endeavour  to  find  authori- 
ties for  himself,  and  when  they  have  been  found  to  state  the 
result. 

The  essential  question  was:  Had  the  registrar  made  a 
mistake?  And  the  circumstances  attendant  on  the  issue  of 
the  first  certificate  of  title  would  seem  to  have  supplied  a 
sufficient  answer.  The  Crown  grant  for  the  land  had  been 
issued  when  the  first  Real  Property  Act  of  the  Xorth-West 
Territories  was  in  force,  and  had  been  sent  direct  to  the  pro- 
per land  titles  office  to  be  exchanged  for  a  certificate  of  title.' 
The  Act  contained  an  instruction  to  the  registrars  to  make 
"  any  necessary  qualifications  "  which  could  only  refer  to  the 
qualification  of  a  grantee's  estate  by  the  endorsement  of 
mortgages;  for  homesteads  and  pre-empted  land  could  be 
mortgaged  after  the  homesteader's  or  pre-emptor's  rights 
had  matured  and  before  the  Crown  grant  had  issued;  only 
transfers  of  such  rights  having  originally  been  prohibited, 
the  prohibition  not  being  extended  to  mortgages  until  1898, 
and  then  being  limited  to  those  given  before  the  recommen- 
dation for  a  grant  had  been  made  by  the  proper  official. ^° 
With  this  exception  the  Act  nowhere  required  a  registrar  to 
go  behind  the  grant,  and  there  was  no  legislative  hint  any- 
where else  of  an  intention  that  he  should  do  so.  It  will  be 
shown  later  that,  at  the  most,  he  could  have  compared  (and 
probably  did  compare)  the  particulars  in  the  grant  with 
those  in  the  Dominion  Government  survey  plan  of  the  town- 
ship in  which  the  land  was  situated.     But,  that  apart,  all  the 

">  Territories  Real  Property  Act,  1886.   s.  44. 
"Dominion  Lands  Act,  1872,  c.  23,  s.  33,  subs.  17;  1898  (Dom.), 
c.  32,  s.  9. 
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Act  allowed  a  registrar  to  do  in  the  circumstances  was  to 
copy  into  the  statutory  form  of  certificate  of  title  such  of  the 
particulars  contained  in  the  grant  as  the  form  allowed  the 
insertion  of.  His  function  was  purely  ministerial.^  There 
was  no  room  for  an  error  of  judgment;  only  for  clerical  mis- 
takes due  to  inadvertence.  No  clerical  mistake  had  been 
made,  the  figures  in  the  Crown  grant,  which  corresponded 
with  those  in  the  Dominion  survey  plan,  having  been  cor- 
rectly copied.  The  King  v.  EegiMrar-General  of  Land'- 
provided  an  exact  analogy.  In  that  case  the  Crown  had  pur- 
chased land  on  the  strength  of  a  certificate  of  title  which 
gave  the  area  as  7,33-i  acres,  the  actual  area  proving  to  be 
less  by  some  504  acres.  The  first  certificate  of  title  had  been 
issued  pursuant  to  an  instrument  which  had  the  effect  of  a 
Crown  grant,  and  behind  which  the  registrar  was  not  required 
nor  even  allowed  to  go,  and  the  mistake  in  the  figures  had 
first  been  made  in  this  instrument.  The  registrar  had  cor- 
rectly copied  the  erroneous  figures  into  the  certificate  of  title 
and  the  Crown  sought  to  recover  from  the  assurance  fund  as 
for  a  mistake  made  by  him.  It  failed  on  the  ground  that  he 
had  not  made  one. 

The  decision  in  Burden  v.  Registrar,  etc.,  proceeded  on 
quite  other  considerations.  After  stating  that  a  certificate 
of  title  was  conclusive  and  a  guarantee  as  to  the  person 
named,  the  land  included  and  the  estate  specified,  the  judg- 
ment continues :  "  It  is  only  with  respect  to  the  land  which 
is  so  included  that  this  evidence  is  created  and  this  guaran- 
tee is  given.  ...  It  (the  land)  is  all  of  the  quarter- 
section  south  of  the  river.  .  .  .  The  registrar  by  his 
certificate  did  nothing  more  than  guarantee  that  'Secord  was 
the  owner  in  fee  simple  of  that  particular  piece  of  land.  In 
short,  it  was  title  to  the  parcel  and  not  its  acreage  that  the 
registrar  certified  to."  The  question  of  mistake  qua  mistake 
was  thus  not  dealt  with  at  all.  As  to  that  the  decision  is 
equivalent  to  saying  that  it  is  immaterial  whether  the  acre- 
age is  correctly  or  incorrectly  stated  in  a  certificate  of  title, 
because   a   certificate   is   not   conclusive   in   regard   to   area. 

'  The  Puhlic  Trustee  v.  Registrar-General  of  Laud,  17  N.  Z.  L.  R. 
593. 

'24  N.  Z.  L.  R.  946. 
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These  views — as  to  what  a  registrar  certifies  to  in  describing 
land  in  a  certificate  of  title  and  that  he  is  not  concerned  to 
state  the  area  correctly  since  a  mistake  in  that  particular  does 
not  afford  a  ground  of  action  against  the  assurance  fund — 
would  seem  to  be  due  to  a  misconception  respecting  the  func- 
tion discharged  by  plans,  and  in  particular  the  Dominion 
Government  survey  plans,  in  Western  Canadian  titles  and  con- 
veyancing. 

The  misconception  is  illustrated  by  the  statement  in  the 
judgment  that  "  for  greater  certainty  reference  is  made  to 
the  registered  plan."  This,  as  appears  from  an  earlier  sen- 
tence, was  the  survey  plan  of  the  township  compiled  and 
issued  by  the  Dominion  Government.  But,  so  far  from  such 
a  plan  being  referred  to  for  greater  certainty,  it  was,  apart 
from  the  marks  or  "  monuments  "  on  the  ground  itself,  the 
only  certainty.  The  physical  and  documentary  evidences  of 
the  boundaries  and  locality  of  land  in  Western  Canada  are 
the  result  of  the  country's  circumstances  and  history.  When 
the  territory  of  the  Hudson's  Bay  Company  was  taken  over 
by  the  Dominion  the  prime  problem  was  its  settlement.  One 
of  the  essential  measures  to  this  end  was  the  cutting  of  it  up 
into  parcels  of  a  size  dictated  by  experience  as  most  con- 
venient for  individual  ownership.  The  first  Dominion 
Lands  Act  of  1872  was  accordingly  passed  and  all  Dominion 
lands,  into  which  category  practically  the  whole  of  the  pro- 
vinces of  Manitoba,  Saskatchewan  and  Alberta  then  fell, 
Were  directed  to  be  laid  off  into  quadrilateral  townships,  sub- 
divided into  sections  of  as  nearly  as  possible  one  mile  square, 
quarter-sections  of  one  hundred  and  sixty  acres,  and,  in 
order  to  facilitate  the  description  for  letters  patent  of  less 
than  a  quarter  section,  into  legal  subdivisions  each  of  forty 
acres.  The  situation  or  locality  of  these  quadrilateral  areas 
was  to  be  described,  not  by  its  relation  to  adjoining  proper- 
ties or  physical  features,  for  there  were  none  of  the  former 
and  few  of  the  latter,  but  by  its  distance  west  from  one 
imaginary  line  and  its  distance  north  from  another.  The 
first  line  was  "  a  certain  meridian  .  .  .  run  in  the  year 
one  thousand  eight  hundred  and  sixty-nine,  styled  the  prin- 
cipal meridian,  drawn  northerly  from  the  forty-ninth  par- 
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allel  of  latitude  at  a  point  ten  miles  or  thereabouts  westerly 
from  Pembina  " ;  the  other,  the  parallel  referred  to  or,  to  give 
it  its  popular  name,  the  international  boundary;  and  accord- 
ingly, when  an  owner  describes  his  property  as,  for  example, 
section  one  in  township  twenty  and  range  one  west  of  the 
fourth  principal  meridian,  he  is  really  stating  in  terms  of  an 
agreed  and  arbitrary  formula  that  he  owns  a  piece  of  land 
containing  about  six  hundred  and  forty  acres  situated  some 
five  hundred  and  sixty-four  miles  from  the  principal  meri- 
dian, and  some  one  hundred  and  twenty  miles  from  the  Cana- 
dian-American frontier.  A  plan  was  to  be  made  of  each 
township  giying  these  distances  west  and  north,  the  lengths 
of  the  boundaries  of  each  block  of  land  in  the  township,  the 
nature  and  position  of  all  boundary  monuments  and  the  area 
of  every  block. ^  After  confirmation  by  the  surveyor-general 
a  plan  became  the  authoritative  documentary  evidence  of  the 
existence  of  a  township  and  of  the  situation,  boundaries  and 
area  of  each  parcel  of  land  in  it.  With  its  copies  or  repro- 
ductions this  confirmed  plan  was  the  only  evidence  of  the 
kind.  And  it  remained  such  until  the  Crown  grants  for  the 
lands  in  the  township  came  to  be  issued. 

It  is  to  be  observed  that  a  description  of  land  implies  a 
statement  of  quantity  or  acreage.  A  section  in  a  given  town- 
ship and  range  is  prima  facie  and  in  the  absence  of  qualify- 
ing words  a  block  of  six  hundred  and  forty  acres.  This  is  a 
result  of  the  object  of  the  Dominion  Lands  Survey  Act  and 
the  Dominion  Lands  Act.  The  Dominion  government's 
survey  was  primarily  concerned  to  create  acreages.  When 
the  survey  was  commenced  Western  Canada  was  to  all  intents 
and  purposes  a  vast  single  property  of  the  Crown,  its  limits 
largely  co-terminous  with  the  Crown's  jurisdiction;  and  the 
survey  was  undertaken  for  the  purpose  of  dividing  it  up  into 
parcels  of  a  size  suitable  for  the  kind  of  private  ownership 
contemplated.  The  area,  shape  and  boundaries  of  these  par- 
cels were  not  to  be  determined  by  existing  physical  features. 

'  Dominion  Lands  Survey  Act,  1908,  c.  21,  ss.  41,  47,  54,  43,  56. 
The  references  are  given  to  the  present  Act  for  convenience,  but  the 
same  provisions  will  be  found  in  the  first  Act  of  1872  and  successive 
revisions.  The  us'e  of  second  and  other  principal  meridians  serves  to 
avoid   high   numbers  in   ranges. 
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Over  large  areas  such  physical  features  did  not  exist.  The 
parcels  were  to  be  acreages,  forty  acres  and  multiples  of  forty 
acres,  as  nearly  as  possible  squares,  but  in  any  event  quadri- 
laterals. The  standard  or  unit  of  private  ownership  was  to 
be  an  acreage  of  one  hundred  and  sixty  acres.^  The  acreage 
of  every  parcel  was  to  be  shown  on  the  plans. ^  But  the  in- 
tention did  not  stop  at  the  creation  of  acreages.  It  was  also 
to  grant  acreages.  Dominion  lands  were  to  be  sold  by  the 
acre.®  If  a  grantee  found  that  his  land  was  short  of  the 
acreage  set  out  in  the  Crown  grant  by  one-tenth  or  more  the 
Government  would  make  up  the  deficiency  by,  an  additional 
grant  if  possible,  otherwise  by  refunding  a  proportionate 
amount  of  the  purchase  money  with  interest.'^  A  grantee 
was  not  intended  to  get  the  particular  parcel  of  land  de- 
scribed in  his  grant,  but  the  particular  acreage  which  the 
grant  said  was  being  conveyed  to  him.  It  was  a  case  of  acre- 
age first,  last  and  all  the  time. 

Descriptions  of  land  are  either  verbal  or  graphic,  that  is, 
stated  in  words  or  given  by  means  of  a  drawing  or  map. 
Thus  the  Dominion  Government  survey  plan  of  a  township 
contained  a  graphic  description  of  the  locality  and  area,  etc., 
of  every  parcel  of  land  shown  on  it.  To  be  precise,  a  town- 
ship plan  does  not  represent  the  whole  graphic  description, 
for  that  cannot  be  had  save  by  means  of  a  map  showing  not 
only  the  particular  township,  but  also  all  the  previously  sur- 
veyed townships,  the  survey  of  which  has  enabled  that  of  the 
particular  township  to  be  made.  These  earlier  surveys  are 
consequently  implied.  When,  therefore,  the  Crown  grant 
for  any  parcel  in  a  township  came  to  be  issued,  there  were 
two  ways  in  which  the  land  granted  might  have  been  de- 
scribed. One  was  to  employ  a  graphic  description  of  the 
land  by  inserting  in  or  attaching  to  the  Crown  grant  a  copy 
of  the  township  plan  with  the  land  marked  in  some  fashion; 
and  this  method  has  been  adopted,  in  effect,  in  Saskatche- 
wan and  Alberta  when  titles  are  issued  to  certain  companies. 

*  Dominion  Lands  Act,  1908,  c.  20,  s.  9. 

"Dominion  Lands  Survej-s  Act,  1908,  s.  56. 

'  Dominion  Lands  Act,  1908,  s.  32.  This  section  does  not  appear 
in  the  Act  of  1872,  but  it  was  implicit  and  the  implication  acted  on 
from  the  beginning.     See  also  s.  27,  s.-s.  3,  s.  28,  s.-s.  5. 

'  Dominion  Lands  Act,  1908,  s.  95. 
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When  a  township  contains  lands  belonging  to  the  Hudson's 
Bay  Company,  or  to  a  railway  company,  the  official  notice 
that  the  plan  of  the  township  has  been  confirmed  is  accepted 
as  the  equivalent  of  letters  patent  to  the  company  for  the 
lands  to  which  it  is  entitled.^  The  expression  "equivalent 
to  letters  patent"  used  in  the  Acts,  does  not,  however,  fully 
indicate  the  real  position.  The  act  of  Parliament  securing 
or  alienating  the  lands  to  the  company  and  the  notice  of  con- 
firmation of  the  plan  together  constitute  the  Crown  grant;  a 
copy  of  the  confirmed  plan  supplies  a  graphic  description  of 
the  lands;  and  the  three  form  the  documentary  evidence  of 
title,  estate  and  land  upon  which  the  certificates  of  title  are 
issued. 

But  while  this  means  of  description  was  convenient  where 
large  blocks  of  land  had  been  alienated  a  simpler  one  was 
employed  in  describing  land  in  the  ordinary  Crown  grant. 
The  graphic  description  of  the  land  in  the  township  plan 
was  translated  into  its  equivalent  in  words.  For,  when  land 
is  described  by  section  (or  part),  township,  range  and  meri- 
dian, such  a  description  is,  strictly,  a  mere  writing  out  in 
words  of  the  meaning  of  those  parts  of  the  township  plan 
which  contain  the  representation  or  drawing  of  the  parcel 
described  and  accompanying  symbols.  This  realised  the 
function  of  the  plan  in  conveyancing  and  titles  become  ap- 
parent. In  a  certificate  of  title  for  agricultural  or  unsub- 
divided  land  the  Dominion  Government  survey  plan  of  the 
township  in  which  the  land  is  situated  is  an  integral  part  of 
the  certificate  for  the  purpose  of  describing  the  land.  Eefer- 
ence  to  the  plan  in  such  terms  as  "  as  shown  on  a  map  or  plan 
approved,  etc.,"  adds  no  certainty  to  the  description.  It  is 
impossible  to  avoid  such  a  reference.  The  description  in  a 
certificate  of  title,  like  that  in  the  Crown  grant  for  which  it 
is  substituted,  is  simply  a  translation  into  words  of  the  plan 
and,  like  all  translations,  possesses  no  finality  of  its  own  but, 
of  necessity,  implies  a  reference  to  its  original  for  the  ulti- 
mate proof  of  its  accuracy ;  and  a  reference  in  a  document  to 
a  plan  is  equivalent  to  the  actual  incorporation  of  the  plan 
in  the  document." 

«Sask.  47  and  48;  Alta.  26  (3)   and   (4). 

'LleiceUyn  v.  Earl  of  Jerscij.  11  M.  &  W.  at  p.  189;  Smith  v. 
Ciiij  of  Saskatoou,  4  D.  L.  R.  521. 
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So  far  regard  has  been  had  to  unsubdivided  land.  A 
description  of  such  land,  it  has  been  seen,  always  involves  a 
reference  to  the  Dominion  Government  survey  plans.  But 
it  is  necessary  to  widen  that  statement.  A  description  of 
any  kind  of  land  involves  a  reference  to  a  plan  of  some  sort. 
When  unsubdivided  land  is  converted  into  urban  property  a 
private  plan  of  subdivision  takes  the  place  to  a  greater  or  less 
extent  of  the  Dominion  Government  plan.  Eailway  com- 
panies hold  their  rights-of-way  and  station  grounds  accord- 
ing to  the  approved  plans  of  each.  Irrigation  companies 
hold  their  waterways  according  to  plans  of  survey.  And  so 
on.  In  short,  every  certificate  of  title  involves  a  reference 
to  a  plan,  and  such  a  reference  makes  the  plan  part  of  the 
certificate.  It  is  with  this  fundamental  fact  in  view  that  the 
endeavour  has  to  be  made  to  ascertain  what  may  be  supposed 
to  have  been  the  intention  of  the  different  legislatures  in 
making  a  certificate  of  title  conclusive  evidence  of  the  land 
described  in  it.  Putting  the  problem  in  the  form  of  a  ques- 
tion, the  question  now  to  be  answered  is :  Did  the  legisla- 
tures intend  to  guarantee  the  accuracy  of  every  plan  which 
might  have  to  be  referred  to  in  a  certificate  of  title? 

It  will  be  recalled  that  in  Burden  v.  Registrar,  etc.,  the 
original  certificate  of  title  had  been  issued  when  the  first 
Eeal  Property  Act  of  the  Territories  was  in  force.  It  would 
therefore  be  proper  on  that  account  alone  to  consider  the 
question  now  raised  in  the  light  of  that  Act.  But  there  is 
another  and  equally  strong  reason  for  so  doing.  The  Ter- 
ritories Eeal  Property  Act  was  passed  by  the  Dominion  Par- 
liament, which  had  also  passed  the  Dominion  Lands  Act 
fourteen  years  earlier.  The  same  legislative  mind  was  thus 
behind  both  acts,  an  important  condition  in  the  construction 
of  legislative  intention,  since  the  act  of  one  legislature  can- 
not be  construed  in  the  light  of  the  terms  of  an  act  passed  by 
another.^",  at  least  ordinarily. 

It  has  first  to  be  noted  that  the  Dominion  Lands  Act  of 
1872  represented  a  scheme  of  guaranteed  title.  The  fact 
that  the  Crown  was  the  grantor  was  of  itself  a  guarantee 

'"Sir  H.  Strong.  O  T.  Rly.  Co.  v.  Washington  (1809),  A.  C.  at 
280;  Washington  v.  G.  T.  Rly  Co.,  24  O.  A.  R.  189. 
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that  indefeasible  title  to  an  estate  in  fee  simple  would  be  con- 
veyed to  the  grantee.  If,  however,  a  double  grant  were 
made  of  the  same  land,  the  grantee  found  not  entitled  was 
to  be  compensated  by  a  grant  of  other  land  of  the  same  value, 
or  a  refund  of  the  money  paid,  with  interest,  provided  the 
claim  for  compensation  were  made  within  a  year  from  the  dis- 
covery of  the  error.  A  grantee  was  warranted  to  get  at  least 
nine-tenths  of  the  acreage  set  out  in  his  grant.  Any  greater 
deficiency  in  acreage  than  one-tenth  was  to  be  compensated 
for  by  a  supplementary  grant  of  land  sufficient  to  make  up  the 
shortage,  or,  if  that  were  impossible,  by  a  refund  of  a  propor- 
tionate amount  of  the  purchase-money  with  interest.  The 
right  to  compensation  held  good  for  five  years  from  the  date 
of  the  grant.  Quiet  possession  was  guaranteed  to  the  extent 
that  if  persons  were  found  in  unlawful  possession  the  Domin- 
ion government  would  undertake  their  removal.^ 

Having  already  established  this  limited  guarantee  of 
title,  estate  and  land  beyond  which  it  had  not  gone  in  the 
course  of  fourteen  years,  the  Dominion  parliament  made  a 
certificate  of  title  issued  under  the  Territories  Eeal  Property 
Act  conclusive  evidence  of  the  land  described  in  the  certifi- 
cate. As  already  observed,-  the  expression  conclusive  evi- 
dence, when  applied  to  the  property  owned,  relates,  prima 
facie,  to  the  property's  situation,  boundaries  and  area.  Taken 
in  their  widest  possible  sense,  the  terms  used  amount  to  a 
guarantee  that  the  area,  boundaries  and  situation  of  the  land 
for  which  a  certificate  of  title  has  been  granted  will  be  found, 
on  an  inspection  in  loco,  to  be  exactly  as  described  in  the 
Dominion  government  survey  plan  of  the  township  in  which 
the  land  lies.  As  this  is  the  construction  most  favourable  to 
a  person  transacting  in  reliance  on  the  register,  it  is  the  one 
proper  to  assume  in  an  endeavour  to  prove  any  case  to  the 
contrary  and  is  assumed  accordingly.  Then,  as  was  said  in 
Wilkie  V.  Jellett,^  when  the  section  giving  conclusive  effect 
to  a  certificate  of  title  was  under  consideration,  "  we  must 

^  Dominion  Lands  Act,  1908,  ss.  93,  95  and  99. 

'  Supra,  p. 

'Supra.  See  also  Sedgwick,  J.,  Washington  v.  Oratid  Trunk 
Rly.  Co.,  24  O.  A.  R.  at  189;  Seal's  Cardinal  Rules  of  Legal  Inter- 
pretation (2nd  ed.),  P.  281. 


12  REAL   PHOPEKTY    (LAND    TITLES)    ACTS. 

see  what  the  logical  consequences  would  be;  and  if  they  would 
lead  to  a  palpably  absurd  conclusion  such  as  it  could  not  be 
conceived  the  framers  of  the  Act  could  have  intended,  we 
must  then  return  and  consider  whether  the  language  of  those 
sections  is  not  capable  of  an  interpretation  which  would  not 
lead  to  such  a  conclusion."  Applying  this  recognized  prin- 
ciple of  construction,  if  a  certificate  were  conclusive  evidence 
of — guaranteed — the  accuracy  of  the  description  of  the  land, 
what  follows?  It  follows  that  the  Dominion  parliament 
intended  the  government  of  the  N'orth-West  Territories  to 
guarantee,  practically  without  reserve,  the  accuracy  of  the 
Dominion  survey  plans  of  all  lands  within  that  govern- 
ment's jurisdiction.  Such  a  guarantee  was  far  in  excess  of 
that  undertaken  by  the  Dominion  government  itself.  It  can 
be  said,  of  course,  that  there  was  nothing  in  making  the 
Territories'  government  guarantee  the  distances  north  and 
west  of  the  principal  meridian  and  the  international  boun- 
dary respectively,  because  no  owner  would  think  of  measur- 
ing them  over  again.  Such  a  suggestion  savours  of  levit}', 
since  a  guarantee  given  with  the  certainty  that  the  guaran- 
tor can  never  be  called  on  to  make  it  good  is  no  guarantee  at 
all ;  the  person  guaranteed  is  just  as  well  off  without  it.  But 
the  boundaries  and  the  area  of  the  land  could  and  would  be 
ascertained  sooner  or  later  by  an  owner,  and  these  would  be 
guaranteed.  Clearly  a  guarantee  of  accuracy  in  regard  to 
them  would  have  imposed  on  the  government  of  the  Terri- 
tories a  pecuniary  liability  far  exceeding  that  which  the 
Dominion  government,  though  greatly  stronger  financially, 
was  prepared  to  accept.  How  great  that  liability  might 
prove  is  well  illustrated  in  Burden  v.  Registrar,  etc.  The 
land  had  in  all  probability  been  sold  by  the  Dominion  gov- 
ernment at  a  price  not  exceeding  $3.00  an  acre,  and  if  the 
deficiency  had  been  discovered  at  the  very  end  of  five  years 
from  the  date  of  the  Crovm  grant  the  government's  liability 
would  not  have  amounted  to  $50.00.  The  claim  against  the 
assurance  fund  could  have  been  made  any  time  within  six 
years  from  the  date  of  discovery  of  the  shortage,  which 
might  be  several  years  after  the  grant  had  been  issued,  and 
actually  was  made  twenty  years  after.     In  the  meantime  the 
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land  had  enormously  increased  in  value  and  the  compensation 
claimed,  on  the  basis  of  the  purchase  price,  was  at  the  rate 
of  $300.00  an  acre,  or  almost  $3,000.00  in  all.  That  is  to 
say,  the  period  during  which  the  government  of  the  Terri- 
tories would  have  remained  liable,  had  the  claim  been  a  valid 
one,  was  four  times  as  long  as  the  period  for  which  the 
Dominion  government's  liability  continued,  while  the  com- 
pensation claimed  against  the  government  of  the  Terri- 
tories was  sixty  times  greater  than  that  claimable  against  the 
Dominion  government.  Can  it  be  supposed  that  the  Domin- 
ion parliament  ever  intended  to  place  on  the  government  of 
the  Territories  a  liability  in  respect  of  the  accuracy  of  the 
Dominion  survey  plans  so  far  exceeding  that  which  it  ac- 
cepted for  itself?  The  question  supplies  its  own  answer. 
Still  less  can  it  be  supposed  to  have  contemplated  any  such 
liability  in  regard  to  plans  not  'made  under  the  supervision 
of  the  Dominion  department  of  surveys  such  as  private  plans 
of  subdivision,  railway  plans,  the  approval  of  which  only 
extended  to  the  location,  grades  and  curves,*  and  so  on. 

Then  the  new  muniment  of  title  was  to  be  a  certificate. 
What  may  be  termed  the  operative  part  of  it  commences : 
"  This  is  to  certify."  Now  "  a  certificate  ex  vi  termini  im- 
ports that  the  party  certifying  knows  the  facts  he  certifies  "  ^ ; 
or,  semhle,  that  he  certifies  in  reliance  on  the  knowledge  of 
someone  whose  statements  he  is  authorised  or  bound  to  accept.' 
A  registrar  obviously  could  not  certify  to  any  particular  in  a 
description  of  land  as  of  his  own  knowledge,  through  personal 
acquaintance  with  the  land  described.  Xo  provision  was  made 
for  equipping  the  land  titles  offices  of  the  Territories  with  sur- 
veying staffs  such  as  that  given  to  the  registrar-general  in  Lon- 
don for  the  purpose,  inter  alia,  of  making  surveys  of  properties 
in  cases  in  which  an  owner  wishes  his  land  certificate  to  certify 
to  the  boundaries  and  area.  Nor  was  a  registrar  anywhere  au- 
thorized or  directed  to  accept  the  descriptions  in  Crown  grants 
or  the  Dominion  survey  plans  as  conclusive.     If,  then,  the 

*The  Railway  Act,  R.  S.  C.  1906,  c.  37,  s.  159. 

'Lord  Kenyon,  C.J.,  Farmer  v.  Lf.w.  7  T.  R.  (Durnfortl  & 
East),  at  p.  191,  cited  in  Stroud's  Judicial  Di-ciionary  sub  nom.  Cer- 
tificate. 

*  See  Tixe  King  v.  Registrar-General  of  Land,  supra. 
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Dominion  parliament  intended  a  certificate  of  title  to  be  con- 
clusive in  regard  to  a  description  of  land,  it  follows  that  it  was 
also  the  intention  that  this  certificate  should  be  given  by  an 
individual  without  that  f)ersonal  knowledge  which  is  ordinarily 
implied  in  one  who  certifies  to  anything,  and  without  that 
authority  or  obligation  to  certify  on  the  statements  of  some- 
one else  which  alone  can  excuse  the  absence  of  personal  know- 
ledge.    An  excellent  example  of  the  reductio  ad  ahsurdum. 

Again,  in  a  matter  of  this  kind,  the  history  of  the  legis- 
lation can  be  gone  into.''  When  framing  the  Eeal  Property 
Act  of  the  Territories,  the  Dominion  legislature  was  adapting 
to  Western  Canadian  needs  and  circumstances  the  Torrens 
System  of  Australia  and  particularly,  it  would  seem,*  the 
Act  of  Victoria.  Section  212  of  that  Act,  as  it  now  stands," 
had  been  added  in  1885  and  gave  an  action  for  damages  to 
any  one  who  had  sustained  loss  attributable  to  an  inaccuracy 
in  a  survey  or  plan  or  description  used  upon  a  sale  of  land  by 
the  Crown.  This  amounted,  in  efEect,  to  a  guarantee  of  the 
accuracy  of  all  Government  plans  of  survey.  The  absence 
of  any  provision  of  the  same  kind  in  the  Act  of  the  Territories 
suggests  a  deliberate  intention  not  to  give  a  similar  guaran- 
tee. 

But  there  was  something  the  registrars  could  certify  to 
without  entailing  disproportionate  or  excessive  financial 
responsibility  upon  the  government  of  which  they  were 
officials;  and  without  putting  their  names  to  a  document  of 
title  the  nature  of  which  implied  in  them  what  they  did  not 
possess,  namely,  a  personal  knowledge  of  or  a  right  to  rely  on 
the  personal  knowledge  of  others  for  the  accuracy  of  state- 
ments made  in  their  certificates.  The  general  practice  of  the 
Department  of  the  Interior  as  far  back  as  the  year  1883,  has 
been  to  forward  to  the  registrars  lithograph  or  zincograph 
copies  of  plans  of  townships,  surveys  of  which  had  been  con- 
firmed by  the  surveyor-general,  as  soon  as  possible  after  the 
issue  of  the  confirmed  plans.     It  is  reasonable  to  impute  a 

^  Beal  Cardinal  Rides  of  Legal  Interpretation  (2nd  ed.),  p.  286, 
3rd,  4th  and  5th  paragraphs,  and  cases  there  cited. 

*Du£F,  J.,  Smith  v.  National  Trust  Co.,  45  S'.  C  .R.  at  644  and 
645. 

« Hogg,  p.  565. 
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knowledge  of  this  practice  to  the  Dominion  legislature  when 
enacting  the  first  Eeal  Property  Act  of  the  Territories  and 
defininof  the  duties  of  registrars  and  the  effect  of  a  certificate 
of  title. ^°  The  Act  did  not  enable  a  registrar  to  make  his 
own  survey.  It  did  not  specify  the  evidence  on  which  he 
was  to  issue  his  certificate.  The  only  evidence  in  his  posses- 
sion consisted  of  the  Crown  grant  and  a  copy  of  the  township 
plan.  The  description  of  the  land  in  the  grant  was  merely  a 
translation  of  the  graphic  description  in  the  plan  and  so  was 
not  final.  The  plan  was  the  sole  authoritative  documentary 
evidence  of  the  correct  description  of  the  land.  With  the 
township  plan  before  him  a  registrar  could  certify  that  a 
parcel  of  land  had  a  locality,  boundaries  and  acreage  accord- 
ing to  the  Dominion  government  survey  plan  of  the  town- 
ship in  which  the  land  was  situated.  And  that  is  all  it  can 
reasonably  be  supposed  the  legislature  intended  he  should 
certify  to.  The  fact  would  be  within  his  own  knowledge  and 
the  financial  risk  would  be  no  greater  than  attaches  to  the 
use  of  all  ordinarily  efficient  human  agents.  Expressing  this 
conclusion  in  the  terms  used  when  the  nature  of  a  description 
of  unsubdivided  land  was  discussed,  all  the  legislature  in- 
tended in  making  a  certificate  of  title  conclusive  as  to  the 
land  described  was  that  the  certificate  should  be  conclusive 
evidence — should  guarantee — that  the  verbal  description  in 
it  of  the  land  was  an  accurate  translation  of  the  graphic 
description  in  the  Dominion  government  survey  plan  of  the 
township  in  which  the  land  lay.  -Similarly,  all  that  was 
intended  in  the  case  of  a  certificate  of  title  for  subdivided 
land  was  that  the  certificate  should  be  conclusive  evidence 
that  a  given  lot  in  a  given  block  was  held  according  to  a 
given  registered  plan  of  subdivision;  which  would  not  con- 
stitute a  guarantee  extending  to  the  frontage  and  depth  of 
the  lot  as  shown  on  the  plan.  And  so  with  all  other  plans. 
When  the  provinces  of  Saskatchewan  and  Alberta  were 
created  all  laws  then  in  force  in  the  Territories  were  to  con- 
tinue in  force  in  the  new  provinces  until  repealed.^     The 

"•Beal  Cardinal  Rules  of  Legal  Interpretation  (2nd  ed.).  PP-  369 
and  370. 

'The  Saskatchewan  Act,  1905  (Dom.),  c.  42,  s.  16.  The  Alberta 
Act,  1905  (Dom.),  c.  3,  s.  16. 
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Laud  Titles  Acts  of  those  provinces  did  nothing  or  little 
more  than  re-enact  the  latest  Land  Titles  Act  of  the  Terri- 
tories and  neither  contained  any  repealing  clause.  The  new 
acts  were,  consequently,  merely  in  the  nature  of  revisions  and 
their  effect,  therefore,  mainly  literary.^  Legislatures  are  to 
be  credited  with  a  knowledge  of  the  existing  law,^  so  those  of 
the  new  provinces  must  be  regarded  as  aware  of  the  eviden- 
tial value  attributable  to  a  certificate  of  title  under  the  Land 
Titles  Act  of  the  Territories,  since  that  Act  was  one  of  the 
statutes  of  their  respective  jurisdictions.  This  latter  cir- 
cumstance makes  the  rule  that  an  act  of  one  legislature  can- 
not be  construed  with  the  aid  of  an  act  of  another  legislature 
inapplicable  in  the  case  of  the  Land  Titles  Acts  of  Sas- 
katchewan and  Alberta  when  the  construction  is  concerned 
with  a  section  of  the  Land  Titles  Act  of  the  Territories  re- 
enacted  in  those  provinces  without  alteration.  It  follows 
that  the  legislatures  of  the  new  provinces  cannot  be  supposed, 
in  the  absence  of  express  words,  to  have  intended  to  give  a 
wider  conclusiveness  to  a  certificate  of  title  in  respect  of  the 
land  described  in  it  than  the  Dominion  legislature  had  al- 
ready given.  Certificates  of  title  in  Saskatchewan  and 
Alberta  are,  therefore,  only  conclusive  evidence  that  the  pro- 
perty described  is  correctly  described  according  to  the  plan 
referred  to  in  the  certificate  either  by  necessary  implica- 
tion or  in  express  words. 

The  Eeal  Property  Act  of  Manitoba  is,  of  course,  in  a 
d;ifferent  case.  The  first  Act  was  passed  in  1885,  the  year 
in  which  the  original  Territories'  x\ct,  repealed  and  re- 
enacted  the  year  following,  was  introduced.  The  Manitoba 
legislature  must  be  credited  with  a  knowledge  of  Dominion 
law,  at  least  in  so  far  as  operative  within  its  own  jurisdic- 
tion. It  must  consequently  be  held  to  have  been  acquainted 
with  the  scheme  of  guaranteed  title  under  which  Dominion 
lands  in  the  provinces  were  acquired.  Can  it  be  supposed  to 
have  intended  to  give  a  guarantee  of  the  accuracy  of  the 
Dominion  government  survey  plans  beyond  anything  that 
government  itself  gave?     Or  to  guarantee  the  accuracy  of 

'Craies  Htniiite  Law    (4th  ed.),  p.  296. 

'Beal  Cardiual  Rules  of  Legal  Interpretation  (2Dd  ed.).  p.  283: 
Craies  Statute  Laic   (4th  ed.),  p.  127,  note   (y). 
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plans  of  subdivisions,  etc.  ?  Or  that  a  document  called  a  cer- 
tificate should  be  no  certificate  at  all  in  respect  of  the  land 
described  in  it  because  of  the  want  of  personal  knowledge 
ordinarily  implied  in  the  individual  issuing  a  document  of 
the  kind?  Again  the  questions  supply  their  own  answers. 
Then,  the  argument  from  silence  advanced  in  considering  the 
Act  of  the  Territories,  applies  here  also.  Xo  guarantee  such 
as  that  given  by  section  212  of  the  Victoria  Act  is  contained 
in  the  Manitoba  Act,  and  the  former  was  the  model  for  the 
latter.* 

To  return  to  Burden  v.  Registrar,  etc.  If  the  grounds 
of  that  decision  held  good  the  plaintiff  in  the  case  could  not 
have  recovered  damages  from  the  assurance  fund  even  if  the 
mistake  had  been  made  in  the  land  titles  office  instead  of  in 
the  Dominion  government  survey  plan  and  Crown  grant, 
because  a  certificate  of  title  was  not  in  any  way  conclusive  as 
to  acreage.  Consequently  mistakes  in  acreage  would  not 
matter,  at  all  events  from  the  point  of  view  of  those  desir- 
ous of  avoiding  errors  for  which  the  assurance  fund  might 
become  liable.  But  when  a  certificate  of  title,  though  not 
conclusive  as  to  acreage,  is  conclusive  evidence  of  the  ac- 
curacy of  a  description  as  transcribed  from  a  plan  an  error 
in  acreage  made  in  a  land  titles  office  in  transcribing  a 
description  into  a  certificate  of  title  does  render  the  assur- 
ance fund  liable.  An  inaccuracy  of  that  kind  is  a  mistake 
of  the  registrar  such  as  is  contemplated  by  the  sections  of 
the  Acts  which  give  the  action  for  damages. 

It  remains  to  consider  the  net  practical  effect  of  the  con- 
clusiveness of  a  certificate  of  title  in  the  sense  suggested.  In 
view  of  the  large  allowance  made  for  errors  in  the  Dominion 
surveys  already  alluded  to,  it  is  impossible  to  regard  a  con- 
firmed townsliip  plan  as  more  than  prima  facie  evidence  of 
the  accuracy  of  a  survey.  Lithograph  and  zincograph  copies 
of  confirmed  plans  are  expressly  made  prima  facie  evidence 
merely  of  their  originals.^  A  description  of  land  in  a  Crown 
grant,  whether  taken  from  the  original  plan  or  a  copy,  can 

*Curran,  J.,  Broini  v.  Br&ughtan,  2.5  M.  L.  R.  at  500;  and  see 
Re  Massey  and  G-ibson,  7  M.  L.  R.  at  ITS. 

^  Dominion  Lands  Survey  Act,  1908,  s.  69. 
L.T.— 2 
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be  nothing  more  than  prima  facie  evidence  of  the  situation, 
boundaries  and  area  of  the  land.  A  registrar  makes  out  his 
certificate  of  title  from  a  copy  of  a  confirmed  plan  and  a 
Crown  grant.  This  certificate  cannot  inherently  possess  any 
higher  evidential  value  than  the  documents  on  which  it  is 
based.  The  one  does  not  profess  to  have  and  the  other  can- 
not be  regarded  as  having  any  but  a  prima  facie  value.  A 
certificate  of  title,  therefore,  is  only  a  prima  facie  evidence 
of  the  area,  boundaries  and  situation  of  the  land  to  which  it 
relates. 

A  certificate  of  title  cannot  be  conclusive  evidence  of  the 
existence  and  identity  of  the  registered  owner  because  the 
ostensible  registered  owner  may  be  an  entirely  fictitious  per- 
son, as  happened  in  Gihhs  v.  Messer,^  where  a  dishonest  soli- 
citor had  forged  a  transfer  of  a  client's  lands  to  a  non-exist- 
ent person  and  negotiated  a  loan  to  this  suppositious  indivi- 
dual, signiijg  his  name  to  and  otherwise  properly  executing  a 
mortgage  of  the  lands  for  registration  by  the  mortgagees.  It 
is  quite  clear  from  the  facts  of  the  case  and  from  the  judg- 
ments in  the  court  of  first  instance,  and  in  the  appeal  to  the 
Su])reme  Court  of  Victoria,  whence  another  appeal  was  made 
to  the  Pri^7  Council,  that  the  mortgagees  in  their  conduct  of 
the  transaction  and  the  Victorian  courts  in  their  decisions, 
were  influenced  by  the  apparent  evidential  finality  given  to  a 
certificate  of  title  by  the  Transfer  of  Land  Statute.  The 
terms  of  the  statute  are  not  so  wide  as  those  of  the  Acts  of 
Western  Canada,  but  they  are  quite  as  explicit.  "  Every 
certificate  of  title  issued  under  the  provisions  herein  con- 
tained shall  be  received  in  all  courts  of  law  and  equity  as 
evidence  of  the  particulars  therein  set  forth,  and  of  the  entry 
thereof  in  the  register  book,  and  shall  be  conclusive  evidence 
that  the  person  named  in  such  certificate  as  the  proprietor  of 
or  ha\ing  any  estate  or  interest  or  a  power  to  appoint  or  dis- 
pose of  the  land  therein  described  is  seised  or  possessed  of 
such  estate  or  interest  or  has  such  power."  ^  Indeed  the 
impression  received  of  the  conclusive  character  of  a  certifi- 
cate of  title  in  the  particulars  of  the  identity  of  the  owner 

•  (18.91),  A.  C.  248. 
'Section  69. 
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and  the  nature  of  his  estate  is  heightened  by  the  fact  that  a 
certificate  is  merely  evidence  of  all  other  particulars.     The 
solicitor  practised  in  Hamilton;  the  fictitious  proprietor  was 
described  in  the  certificate  of  title  as  Hugh  Cameron  of  Xorth 
Hamilton,   grazier;   the  loan   was   negotiated   by   correspon- 
dence with  a  financial  firm  in  Melbourne  which  was  some 
distance  from  Hamilton;  the  duplicate  certificates  were  in 
the  registry  office  at  Melbourne  and  the  draft  mortgage  was 
examined  on  behalf  of  the  mortgagees  by  a  firm  of  ^Melbourne 
lawyers,  who,  presumably,  also  searched  the  title  before  advis- 
ing acceptance  of  the  security.     It  was  said  by  the  solicitor 
in   one   of  his   letter*  that   "  the  title   is   simple   under  the 
Lands  Transfer  Statute";  and  what,  indeed,  could  appear 
simpler?     Here  were  two  certificates  under  the  seal  of  an 
officer  of  the  government  solemnly  certifying  that  one  Hugh 
Cameron  was  the  registered  proprietor  of  the  property  de- 
scribed in  the  certificates;  there  was  a  mortgage  which,  on 
the  face  of  things,  had  been  properly  executed  by  this  regis- 
tered proprietor,  and  had  been  forwarded  by  his  legal  ad- 
viser; and  the  duplicate  certificates  were  already  available  in 
the  registry  office.     Yet  the  registered  proprietor  was  a  com- 
plete  myth.     "When   the   real   owner   brought   her   action   to 
have  the  fictitious  owner's  certificate  cancelled  and  her  own 
name  restored  to  the  register,  the  main  consideration  urged 
on  behalf  of  the  mortgagees  was  that  the  certificates  were 
conclusive  in  their  favour  that  the  person  named  in  them  as 
the  proprietor  actually  was  such.     Both  the  Victorian  courts 
felt  that  this  contention  must  be  sustained  if  the  evidential 
finality  of  a  certificate  of  title  was  to  be  a  fact  and  not  a  fig- 
ment.    Accordingly  Webb,  J.,  said  in  the  court  of  first  in- 
stance that,  "  after  a  full  consideration  of  the  whole  subject 
(namely,  the  conclusive  character  of  a  certificate  of  title  as 
evidence),  "I  am  of  opinion  that  the  proper  construction  of 
the  Act  is  that  a  certificate  of  title  when  once  issued  is  made 
conclusive  evidence  of  title,  with  this  exception,  that  in  the 
case  of  fraud  it  is  not  conclusive  in  favour  of  the  person  guilty 
of  the  fraud,  or  of  a  person  claiming  under  him  with  notice 
of   the  fraud.     .     .     .     Applying   to   the   present   case   the 
principle  which  I  have  enunciated,  supported  as  it  is  by  all 
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these  authorities,  it  follows  that  the  certificates  of  title  in  the 
name  of  Hugh  Cameron  are  void  so  far  as  the  defendant 
Cresswell  (the  solicitor)  is  concerned,  but  are  valid  as  neces- 
sary to  support  the  title  of  the  defendants  ]\lclntyre  as  mort- 
gagees and  pro  tanto  purchasers  without  notice."  ^  Speaking 
in  a  similar  strain,  A'Beckett,  J,,  who  delivered  the  judgment 
of  the  supreme  court,  after  a  reference  to  the  effect,  or  rather 
want  of  effect  of  a  registered  proprietor's  receipt  of  his  certifi- 
cate of  title,  "  which  is  made  conclusive  evidence  under  sec.  47 
(now  69)  of  the  Act,"  said :  "  We  therefore  feel  no  doubt  that 
the  certificate  of  title  on  which  the  mortgagees  advanced  their 
money,  though  brought  into  existence -by  the  forgery  of  the 
defendant  Cresswell,  was  as  efficacious  in  their  favour  as  if 
it  had  issued  upon  an  honest  and  regular  transaction.  That 
certificate  described  Hugh  Cameron  as  the  proprietor  and 
the  mortgagees  had  the  right  to  rely  on  the  certificate  as  evi- 
dence of  his  title  to  an  indefeasible  estate  in  the  land  mort- 
gaged to  them  "  ® ;  that  is,  the  certificates  could  be  accepted 
as  conclusively  certifying  Hugh  Cameron  to  be  an  existent 
person  whose  identity  had  been  ascertained  by  the  descrip- 
tion of  him  in  the  certificates.  "■'  It  now  appears,"  the  judg- 
ment continues,  "  that  no  such  person  as  the  Hugh  Cameron 
described  in  the  certificates  in  fact  existed."'  Consequently, 
unless  this  situation  could  be  met  by  the  discovery  of  some- 
one upon  whom  the  description  of  the  fictitious  registered 
proprietor  could  be  fitted,  the  evidential  finality  of  a  certifi- 
cate of  title  would  be  destroyed  beyond  restoration.  The 
fiction  could  not  have  been  created  except  through  the 
agency  of  an  existent  person,  in  this  case  the  defrauding 
Bolicitor,  so  the  court  seized  upon  him  as  the  individual  to 
whom  the  description  must  be  regarded  as  applying.  It  was 
accordingly  held  that  he  had,  "for  the  purpose  of  dealing 
with  this  land,  assumed  the  name  of  Hugh  Cameron.  It  was 
he  who  signed  the  transfer  to  Hugh  Cameron  as  transferee, 
and  who  signed  the  mortgage  to  the  defendants  Mclntyre  as 
mortgagor,  and  he  produced  the  certificates  of  title  of  Hugh 
Cameron  for  the  purpose  of  having  the  mortgage  registered 

«13  V.  L.  R.  868,  et  seq. 
» Ibid.  876. 


CERTIFICATE   OF   TITLE — LAND,    OWXER   AND    ESTATE.       21 

upon  them.  Upon  these  facts  we  think  that  in  favour  of  the 
mortgagees,  he  should  be  regarded  as  the  proprietor  of  the 
land  with  whom  they  dealt  on  the  faith  of  the  certificates 
evidencing  his  title." 

But  in  its  eagerness  to  sustain  the  conclusive  character  of 
the  certificates  of  title  the  Court  overlooked  the  nature  of  the 
fraud  which  had  been  committed.  Its  essence  consisted  in 
Hugh  Cameron  being  one  person  and  the  solicitor  another, 
BO  that  the  latter  could  not  be  said  to  have  assumed  the  name 
of  Hugh  Cameron  as  his  own,  in  other  words,  adopted  it  as 
an  alias.  Instead  he  had  signed  an  instrument  with  a  name 
which  was  not  his  and  so  had  committed  a  forgery.  This 
oversight  is  one  of  the  first  things  pointed  out  in  the  judg- 
ment of  the  Privy  Council.  The  principle  is  laid  down  that 
everyone  entering  upon  a  transaction  in  land  must  make  sure 
that  he  is  dealing  with  the  very  person  who  is  registered  as 
proprietor  for  "  the  protection  which  the  statute  gives  to 
persons  transacting  on  the  faith  of  the  register  is,  by  its 
terms,  limited  to  those  who  actually  deal  with  and  derive 
right  from  the  registered  owner;"  a  construction  equally  ap- 
plicable to  the  Western  Canadian  Acts.^"  Consequently,  in  the 
particular  case  before  the  Board,  "  the  duty  of  ascertaining 
the  identity  of  the  principal  for  whom  an  agent  professes  to 
act  with  the  person  who  stands  on  the  register  as  proprietor, 
and  seeing  that  they  get  a  genuine  deed  executed  by  that 
principal  rests  with  the  mortgagees  themselves."  Having 
omitted  this  precaution  and  accepted  what  had  turned  out  to 
be  a  forged  document  they  had  received  no  security  for  their 
loan ;  the  registrations  made  as  the  result  of  the  fraud  had 
to  be  cancelled  and  the  real  owner's  name  restored  to  the 
register. 

The  prima  facie  character  of  the  evidence  afforded  by  the 
register  as  to  identity  has  received  effective  illustration  here 
in  the  case  of  the  Northern  Trust  Co.  v.  WasijIJcofshy  ,& 
Northern  Lumber  Co.,  Ltd.^  The  first  defendant  was  the 
registered  owner  of  land  against  the  title  to  which  a  mort- 
gage had  been  registered  purporting  to  have  been  signed  by 

"  Man.  90  ;  Sask.  194  ;  Alta.  135. 
'  (1918),  3  W.  W.  R.  2(M. 
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himself.  The  signature  was  attested  by  the  affidavits  of  ex- 
ecution of  two  witnesses.  The  defendant  denied  that  he  had 
signed  the  mortgage  and  though  the  witnesses  swore  that  he 
was  the  person  whom  they  had  seen  affix  his  signature  to  it, 
the  court  hehl  that  their  evidence  failed  to  establish  the  fact 
and  decided  that  the  mortgage  had  not  been  signed  by  the 
defendant. 

Thus,  exjilicit  though  the  terms  of  the  Acts  are,  they  can- 
not be  construed  as  entitling  anyone  to  assume  the  identity  or 
the  existence  even  of  a  registered  owner.  A  certificate  of  title  is 
prima  facie  evidence  merely  that  the  person  named  as  the 
owner  actually  is  the  owner.  Indeed  that  is  the  only  con- 
clusion which  suits  the  facts  attendant  on  registration  of 
title  to  land  under  the  x\cts.  John  Smith  of  Edmonton,  real 
estate  agent,  purchases  and  has  transferred  to  him  quarter 
sections  of  land  in  Alberta;  and  the  circumstances  of  the 
transaction  may  be  such  as  to  enable  the  official  signing  the 
certificates  of  title  to  feel  pretty  sure  that  he  is  certifying  to 
a  fact  within  his  own  knowledge,  the  only  sort  of  fact  which 
anyone,  as  a  matter  of  practical  everyday  common-sense,  has 
a  right  to  certify  conclusively  to.  But  John  Smith  trans- 
fers one  quarter  section  to  John  Brown  of  Winnipeg,  mana- 
ger, and  another  to  James  MacJones  of  Winnipeg,  clerk,  and 
these  in  turn  transfer,  the  former  to  James  Macpherson  of 
Minneapolis,  real  estate  agent,  the  latter  to  George  Eol)in- 
son,  of  Chicago,  clerk.  The  officials  in  Edmonton  know  noth- 
ing of  any  of  these  transferees,  who  register  their  respective 
transfers  by  mail,  nor  whether  the  description  of  each  in  his 
transfer  separates  him  off  unmistakably  from  all  other  real 
estate  agents,  or  managers,  or  clerks  with  the  same  names  in 
the  towns  mentioned;  nor,  again,  whether  the  signatures  to 
the  transfers  are  those  of  the  persons  who  purport  to  have 
signed  them.  Each  transfer  is  the  merest  prima  facie  evi- 
dence of  the  right  of  the  transferee  to  be  placed  on  the  regis- 
ter. A  certificate  of  title  made  out  on  the  strength  of  such 
evidence  cannot  possess  an  intrinsic  evidential  value  higher 
than  that  of  the  instrument  pursuant  to  which  it  has  been 
issued. 

A  certificate  of  title  has  also  been  held  not  to  be  conclu- 
sive evidence  so  as  to  bind  those  who  may  be  described  as  the 
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parties  to  it.  Tims  it  is  not  linai  as  between  tlie  parties  to  a 
settlement;-  nor  in  favour  of  a  mortgagee  who  has  become 
registered  owner  pursuant  to  a  final  order  of  foreclosure  as 
against  a  mortgagor  who  alleges  that  the  mortgagee  had  pro- 
mised to  allow  him  to  redeem  the  property  f  nor  as  against 
a  registered  owner  who  has  given  a  transfer  absolute  in  form, 
but  really  as  security  for  a  debt,  in  favour  of  the  creditor 
who  has  registered  the  transfer,  and  a  court  will  compel  the 
creditor  to  re-transfer  the  land,  so  long  as  it  remains  in  his 
hands,  upon  being  paid  the  full  amount  of  the  debt;*  and 
when  mortgaged  land  is  transferred  the  new  owner's  certifi- 
cate of  title  is  not  conclusive  evidence  in  favour  of  the  mort- 
gagee that  the  new  owner  is  bound  by  the  covenants  implied 
in  a  transfer  of  mortgaged  land.^ 

Again,  the  registered  owner  himself  is  not  necessarily 
bound  by  what  a  certificate  of  title  certifies  in  regard  to  the 
extent  of  his  estate  or  interest.  In  Reeve.',  v.  Konschur,^  two 
mortgages  had  been  registered  and  an  execution  creditor 
coming  in  subsequent  to  the  second  mortgage  paid  off  the 
first,  but,  instead  of  getting  a  discharge,  took  an  assignment 
of  the  mortgage  from  the  first  mortgagee  and  a  transfer  of 
the  land  from  the  mortgagor  (and  execution  debtor)  with  the 
latter's  written  acknowledgment  that  the  transfer  was  in- 
tended to  operate  merely  as  security  for  payment  of  the  exe- 
cution debt.  The  execution  creditor  registered  the  assign- 
ment of  the  mortgage  and  the  transfer.  The  registrar  con- 
cerned decided  that  a  merger  of  the  two  interests  of  assignee 
of  the  mortgage  and  transferee  of  the  land  had  taken  place 
and  issued  a  certificate  of  title  w^ith  the  second  mortgage  re- 
corded on  it  as  the  first  chai;ge.  The  execution  creditor,  now 
registered  owner,  brought  the  action  in  order  to  have  the 
first  mortgage  restored  to  the  title  so  as  to  give  effect  to  the 
nature  of  the  transaction;  and  tlie  second  mortgagee  con- 
tended, inter  alia,  that  the  certificate  of  title  was  ccmclusive 

-  Fonsrcii  v.  Jones,  21  M.  L.  R.  at  177. 
"Barnes  V.  Baird,  15  M.  L.  R.  162. 

*rerdue.  J.x\.,  Williams  V.  Box,  19  M.  L.  R.  at  585;  Short  v. 
Graham,   7  W.   L.  R.   at  791. 

'Short  V.  Griihnm.   7   W.   L.   R.   787. 
'2  S.    L.   R.   125. 
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against  the  registered  owner  that  there  was  no  prior  encum- 
brance. The  contention  was  not  sustained,  Lamont,  J.,  say- 
ing: "Again,  while  it  seems  clear  that  the  certificate  of  title 
of  an  owner  acquiring  title  on  the  face  of  the  register  is  con- 
clusive evidence  of  his  right,  it  seems  to  me  equally  clear 
that  the  conclusiveness  of  that  certificate  may  be  waived  or 
abandoned  by  the  registered  owner." 

Lastly,  it  was  held  in  Wilkie  v.  Jellett,''  that  a  certificate 
of  title  was  not  conclusive  evidence  regarding  the  estate  or 
interest  specified  when  an  execution  creditor  with  a  regis- 
tered writ  was  claiming  priority  over  purchasers  who,  at  the 
time  of  the  registration  of  the  writ,  had  paid  all  the  purchase- 
moneys,  but  only  had  unregistered  instruments  in  the  form 
of  transfers  and  an  agreement  of  sale  in  evidence  of  their 
titles.  This  decision  has  been  followed  in  several  subsequent 
cases,  and  it  has  also  been  held  that  a  certificate  of  title  is  not 
conclusive  evidence  of  the  registered  owner's  estate  or  inter- 
est in  favour  of  an  execution  creditor  as  against  a  prior  equit- 
able mortgagee  under  an  unregistered  instrument  containing 
stipulations  which  amount,  in  equity,  to  a  mortgage  of  the 
execution  debtor's  property;^  nor  against  the  holder  of  an 
earlier  equitable  mortgage  created  by  deposit  of  the  execu- 
tion debtor's  duplicate  certificate  of  title,  or  that  and  a  trans- 
fer of  the  property.®  But  for  reasons  which  will  appear  later, 
it  is  believed  that  the  decision  in  Wilkie  v.  Jellett  does  not 
represent  good  law,  and  the  view  will  be  taken  that  a  certi- 
ficate of  title  is  always  conclusive  evidence  against  all  un- 
registered interests  in  regard  to  the  estate  oi  interest  which 
the  certificate  shows  the  registered  owner  to  tave  at  the  time 
when  an  instrument  is  registered,  fraud  apait. 

To  sum  up.  Notwithstanding  the  explicit  character  of 
the  terms  in  which  a  certificate  of  title  is  made  conclusive 
evidence  of  the  several  matters  to  which  it  certifies  its  ac- 
tual value  as  evidence  in  regard  to  them  is,  for  the  most 
part,  prima  facie  merely.  It  is  never  anj  thing  but  prima 
facie  evidence  of  the  identity  and  existence  of  the  registered 

'2  Terr.  L.  R.  133;  26  S.  C.  R.  282. 

*  ^aicyer  cfc  Masseu  Co.  v.  WuddeJl.  6  Terr.  L.  R.  45. 

*  Quebec  Bank  v.  Royal  Bank  of  Canada,  9  A.  L.  R.  4.35. 
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owner.  It  possesses,  sometimes,  no  higher  evidential  value  in 
regard  to  the  extent  of  his  estate  or  interest.  Though  conclu- 
sive that  the  description  in  it  of  the  situation,  boundaries 
and  area  of  the  registered  land  tallies  absolutely  with  that  in 
the  confirmed  plan  of  the  township  in  which  the  land  lies,  a 
certificate  of  title  is  still  only  prima  facie  in  respect  of  those 
three  particulars.  Consequently  its  value  as  evidence  is  for 
.  the  most  part  the  same  as  that  of  a  certificate  of  ownership  in 
Ontario  or  a  land  certificate  under  the  English  Land  Trans- 
fer Act,  each  of  which  is  expressly  made  prima  facie  evi- 
dence of  the  matters  therein  contained.^"  It  cannot  be  sup- 
posed, however,  that  the  expressions  employed  in  the  Acts, 
though  wider  than  the  exigencies  of  transactions  in  lands 
permit,  do  not  represent  a  real  intention  that  a  certificate  of 
title  should  in  some  matters  constitute  evidence  outside  of 
which  there  is  no  necessity  for  anyone  dealing  with  an  owner 
of  land  to  go ;  and  it  remains  to  ascertain  what  those  matters 
are.  But  before  doing  so  it  is  necessary  to  consider  certain 
aspects  of  the  rule  of  the  Acts  that  an  unregistered  instru- 
ment is  incapable  of  passing  an  estate  or  interest  in  land. 

">R.  S.  O.  1914,  c.  126,  s.  91 ;  38  &  39  Vict.  c.  87,  s.  80. 


CHAPTER  II. 

The  Rule  against  ax  Estate  ok  Interest  in  Land  Pass- 
ing BY  AN  Unregistered  Instrument. 

It  lias  been  said  of  the  provision  which  makes   an  un- 
registered   instrument    incapable    of    passing   an   estate   or 
interest  in  land  that  "  the   language   of   that  section  is   as 
cVear  as  it  can  be  " ;  and  an  instrument,  in  the  case  in  ques- 
tion  a  transfer,  "  until   registered  under   the  Act,  was  not 
effectual  to  pass  any  estate  or  interest  in  lands."  ^  It  has  alao 
been  said  that  the  combined  eff'ect  of  the  provision  and  the 
conclusive  character  of  a  certificate  of  title  is  that  "  there 
can  be  no  estate  or  interest  in  anyone  else  "  besides  a  regis- 
tered owner.     Statements  such  as  these  on  the  consequences 
of  the  rule  against  an  unregistered  instrument  passing  an 
estate  or  interest  in  land  are  altogether  too  sweeping.    Little 
reflection  is  needed  in  order  to  realize  that  such  an  enact- 
ment could  not  become  a  rule  of  law  with  any  wide  applica- 
tion.    Accepting  the  necessity  of  going  back  to  one  or  two 
primary  distinctions  of  jurisprudence,  it    may    be    recalled 
what  an  estate  or  interest  in  land  is.     Interest  can,  perhaps, 
be  described  as  the  generic  term  and  estate  as  the  specific; 
for,  while  an  estate  is,  in  law,  the  same  thing  as  an  interest, 
the  extent  of  the  interest  is  defined  by  the  estate ;  and  an 
owner's  estate   in  his  land  is   "  equivalent  to   all   his  right 
therein."  ^     In  other  words,  his  estate  is   the   aggregate   of 
the  rights  which  he  can  exercise  over  his  land  and  his  reme- 
dies for  preventing  their  infringement.     The  ordinary  agree- 
ment for  sale  of  land  constitutes  an  everyday  illustration  of 
some   of   the  limitations   set   to   the   operation   of   the   rule. 
Such  an  agreement  is  not  a  registrable  instrument,  but  the 
purchaser  acquires  by  virtue  of  it  an  equitable  estate  or  in- 
terest in  the  land  commensurate  with  the  extent  of  his  per- 
formance of  the  contract.^     If  it  lets  him  into  possession,  as 

'2?e  nerhert  and  Gibson,  6  M.  L.  R.  at  193. 

MVilliams.  On  Real  Property   (21st  ed.),  p.  8. 

'  See  A  Vendor's  Interest  in  the  Property  Sold,  infra. 
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it  usually  does,  his  estate,  or  interest,  is  by  so  much  in- 
creased. Indeed,  the  entry  into  possession  enables  him  to 
exercise  all  the  rights  of  ownership,  "  for  what  could  be  the 
purpose  or  advantage  of  taking  possession  except  to  act  as 
owner."  *  He  can  maintain  the  action  of  trespass  ^  and  that 
of  ejectment,  or,  to  use  its  modern  name,  the  action  for  the 
recovery  of  land,"  at  all  events  against  everyone  except  the 
registered  owner  and  it  is  more  than  doubtful  whether  a 
registered  owner  could  take  advantage  of  the  sections  of  the 
Acts  limiting  the  circumstances  under  which  proceedings  for 
ejectment  can  be  brought  against  himself  ^  where  he  has 
wrongfully  dispossessed  his  purchaser  after  having  placed 
him  in  possession,  A  purchaser  can  obtain  an  injunction 
against  the  committing  of  waste  by  a  vendor.®  He  can  de- 
vise his  equitable  estate  or  interest  by  will.  If  he  is  ma- 
ried  it  is  subject  to  his  wife's  right  of  dower  ;^  and  when  the 
contract  has  been  fully  performed  he  acquires  the  entire 
beneficial  interest  in  the  land,  and  no  -UTit  of  execution 
against  the  vendor  can  be  levied  out  of  it  save  in  so  far  as 
the  Acts  provide  to  the  contrary. 

But  perhaps  the  best  commentary  on  the  restricted  oper- 
ation of  the  rule  is  supplied  by  the  Acts  themselves.  After 
having  made  an  unregistered  instrument  incapable  of  pass- 
ing an  interest  in  land  they  proceed  to  enable  anyone  claim- 
ing such  an  interest  under  an  unregistered  instrument  to 
file  a  caveat  to  protect  the  interest.^"  Obviously  the  interest 
must  have  passed  by  the  instrument  if  the  claim  is  a  valid 
one.  Again,  an  unregistered  transfer  confers  on  the  trans- 
feree a  right  to  register  it,^  in  other  words,  to  call  for  the 
legal  estate.  The  right  to  call  for  the  legal  estate  is  a  right 
to  call  for  a  legal  conveyance  of  land  (a  certificate  of  title)  ; 

*  Burroughs  V.  Oakley,  3  Swanst.  at  p.  170. 

^  Star  V.  Rooleshy,  1  Salk.  33.":  Graham  v.  Peat,  1  East.  244; 
Garrioch  v.  McKay,  13  M.  L.  R.  404. 

°Jessel,  M.R.,  General  Fhuuice.  etc.,  Co.  v.  Liberator  Society 
(1878),  10  Ch.  D.  at  24. 

'Man.  84;  Sask.  159;  Alta.  104. 

5  Williams  V.  d  P.    (2nd  ed.),  518. 

'Man.    (1919).  c.  26,  s.  2,  s.-s.    (7)    and  s.  13. 

"Man.  138;  Sask.  128;  Alta.  84. 

^  Man.  98.     The  right  follows  by  necessary  implication. 
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and  ''  the  right  to  call  for  a  conveyance  of  the  land  is  an 
equitable  interest  or  an  equitable  estate.^  It  is  therefore  no 
part  of  the  purjDose  of  the  Acts  to  render  an  unregistered 
instrument  wholly  incapable  of  passing  an  interest  in  land, 
and  there  are  thus  left  to  be  determined  the  circumstances 
under  which  it  cannot  do  so.  This  inquiry  forms  part  of 
the  larger  investigation  concerned  with  ascertaining  the  mat- 
ters in  regard  to  which  a  certificate  of  title  is  conclusive  evi- 
dence.^ 

'  Jessel,  M.R..  London  d  Sovili-Western  Ely.  v.  Gomm,  20  Ch.  D. 
at  581. 

'  See  next  chapter. 


CHAPTER  III. 

The  Certificate  of  Title  as  Conclusive  Evidence 
(Continued). 

Title  and  Estate, 

The  view  that  "  the  whole  object  and  policy  "  of  the  Acts 
was  to  create  a  muniment  of  title  which  should  be  conclusive 
evidence  in  certain  specified  particulars  "  against  all  the 
world,"  has  proved  untenable.  The  first  Eeal  Property  Acts 
of  Manitoba  and  the  Territories  were  passed  when  the 
fashion  of  preambles  still  obtained.  A  preamble  may  be  use- 
fully looked  at  as  a  guide  to  the  scope  and  object  of  an  Act;^ 
may,  indeed,  be  regarded  as  the  key  to  the  Act.^  These  rules 
apply,  though  the  preamble  has  been  omitted  from  a  statute 
on  a  revision,  for  the  repeal  even  of  its  preamble  does  not 
affect  the  construction  of  a  statute,  and  resort  can  be  had  to 
the  unabridged  Act.^  The  preambles  have  long  since  dis- 
appeared from  all  the  revised  provincial  statutes.  In  an 
endeavour,  therefore,  to  determine  what  the  real  purpose  of 
the  Acts  is,  it  will  be  as  well  to  go  back  to  the  earliest  legisla- 
tion. The  preambles  of  the  two  original  Acts  are  identical 
and  run :  "  Whereas  it  is  expedient  to  give  certainty  to  the 
title  to  estates  in  land  in  the  Province  of  Manitoba  (or  in  the 
Territories),  and  to  facilitate  the  proof  thereof,  and  also  to 
render  dealings  with  land  more  simple  and  less  expensive : 
Therefore,  Her  Majesty,  etc."  Simplicitj^  being  not  only  an 
end  in  itself,  but  a  desirable  condition  of  certaint)%  and  one 
essential  to  inexpensiveness,  a  first  step  towards  the  attain- 
ment of  all  three  objects  was  the  simplification  of  tenures  and 
their  incidents.  Most  if  not  all  of  the  enactments  passed  for 
this  purpose  formed  part  of  the  two  original  Acts,  but  many 
of    them    were    afterwards    transferred    to    other    statutes 

'  Beal  Cardinal  Rules  of  Legal  Inierpretaiion  (2nd  ed.).  p.  235, 
and  cases  there  cited. 

=  Craies  Statute  Laic   (4th  ed.),  p.  1S5  and  cases  there  cited. 
'Ihid.,  pp.  ISSand  189. 
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'where  they  are  now  to  be  found.  The  extent  to  which  the 
English  haw  of  real  property  was  to  be  adopted  when  the 
territories  of  the  Hudson's  Bay  Company  were  acquired  by 
the  Dominion  having  been  made  dependent  upon  the  degree 
to  which  that  body  of  law  was  suitable  to  the  circumstances 
of  the  new  country,  the  law  immediately  underwent  a  pro- 
cess of  simplification  wholly  independent  of  legislative  action 
and  due  to  the  operation  of  what  may  be  called  natural  causes. 
AA'estern  Canadian  titles  were  as  recent  as  the  country  itself 
was  new  and  consisted  of  grants  direct  from  the  Crown  of 
the  fee  simple;  and  conveyances  from  individual  to  individual 
were  almost  without  exception  of  the  same  estate.  Conse- 
quently there  was  no  possibility  even  of  the  adoption  of  Eng- 
lish rules  of  law  relating  to  a  variety  of  estates  and  interests 
in  land  proper  to  an  historic,  wealthy  and  variegated  society. 
There  was  no  place,  for  example,  for  entailing  settlements 
or  for  the  law  of  copyholds  or  of  advowsons.  The  creation  of 
the  first  seems  justified  only  when  there  are  old  family 
honours  or  family  estates  to  be  preserved;*  the  second  pre- 
supposes ancient  manors  and  manorial  custonjs;  while  the 
third  could  hardly  exist  without  an  established  church.  But 
there  still  remained  in  the  Western  Canadian  law  of  real 
property  certain  tenures  and  incidents  which,  though  some 
might  be  practically  obsolete,  it  was  thought  desirable  to 
abolish  by  express  enactment.  Accordingly,  an  entail  was 
made  to  convey  the  fee  simple;  tenancy  by  the  curtesy,  the 
devolution  of  the  real  estate  upon  the  heir,  taking  by  entire- 
ties, and  the  right  of  dower  were  done  away  with ;  and  a  hus- 
band was  enabled  to  convey  land  to  his  wife  without  the  inter- 
vention of  a  trustee.^ 

But  the  formal  abolition  of  tenures  and  legal  incidents 
for  which  there  was  no  social  foundation  could  only  com- 
prise part,  and  a  small  part,  of  any  simplification  of  dealings 
in  land  and  could  have  little  influence  on  certainty  of  title 
or  in  rendering  title  easier  of  proof.  Such  transactions  were 
chiefly  complicated  through  the  somewhat  elaborate  proce- 
dure which  had  to  be  followed  in  conveying  title.     Its  most 

MVilliams  Oti  Real  Property    (21st  ed.),  p.  102. 
'  See  now  R.  S.  M.  1913,  c.  54  ;  R.  S.  S.  1909,  c.  43 ;   L.  T.  A. 
(Sask.),  1917;  C.  S.  A.  1915.  1906,  c.  19. 
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exacting  feature  was  the  obligation  laid  on  a  purchaser  of 
making  an  exhaustive  examination  not  only   of  the    convey- 
ance to  the  vendor  and  into  his  dealings  with  the  property, 
but  also  of  the  conveyances  to  each  of  his  predecessors  in 
title  for  a  number  of  years  varying  with  the  nature  of  the 
estate  or  interest  intended  to  be  purchased  and  into  their 
dealings  with  the  property.     A  register  of  titles  and  land- 
owners was  created.     It  was  not  made  compulsory  on  owners 
of  laud  to  register  their  lands  under  the  Acts.     Eegistration 
became    automatic,    however,    in    the    Territories    in    1886 
and  is  automatic  in  Alberta  and   Saskatchewan   to-day  by 
reason  of  the  practice  of  the  Department  of  the  Interior  of 
forwarding  all  Crown  grants  of  Dominion  lands  direct  to  the 
land  titles  office  of  the  registration  districts  in  which  the 
lands  granted  are  situated  for  certificates  of  title  to  be  sub- 
stituted in  their  stead.  There  is  no  similar  practice  in  regard 
to  Crown  grants  of  Dominion  lands  in  Manitoba,  the  grants 
being  delivered  to  the  grantees  themselves;  but  in  that  pro- 
vince registration  is  compulsory  when  land  is  subdivided  for 
the  purpose  of  being  sold  in  lots.     A  certificate  of  ownership, 
called  a  certificate  of  title,  was  to  be  issued  to  every  regis- 
tered owner.     In  order  to  secure  the  element  of  certainty  in 
the  making  out  of  these  certificates  an  hierarchy  of  official 
conveyancers,  or  registrars,  was  established,  to  whom,  each 
in  his  several  jurisdiction,  a  present  or  intending  owner  of 
land  was  to  submit  his  documents  of  title,  and  who,  if  the 
documents  were  satisfactory,  would  make  out  the  official  cer- 
tificate of  ownership,  the  registrar  retaining  the  certificate 
to  form  part  of  the  register,  or  official  record  of  title,  and 
issuing  a  duplicate  original  to  the  owner  for  his  convenience.*^ 
Persons  desiring  to  obtain  title  to  any  lesser  or  other  estates 
or  interests  than  the  fee  simple  were  in  like  manner  to  secure 
the  making  on  the  register  of  the  necessary  official  memor- 
ials or   entries.     The  most  careful   of  official   conveyancers 
might,  however,  commit  errors  of  judgment  or  be  misled,^ 
or  make  a  wrong  entry,^  or  issue  a  certificate  incorrect  in 

""Rex  v.  Toronto  Oen.  Trusts  Corpn.,  56  S.  C.  R.  26. 

'As  bj-  a  forgery  Broun  v.  BroKf/htov.  25  M.  L.  R.  480;  Re 
Adams  &  McFarland.  6  W.  W.  R.  1076:  Fialkonski  v.  Fialkoicski, 
4  A.  L.  R.  10. 

*  Setter  v.  Forbes,  8  A.  L.  R.  191. 
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some  particular,  or  to  a  person  not  entitled  to  it.''  Absolute 
certainty  of  title  could  not,  therefore,  be  assured,  so  the  near- 
est approach  to  it  was  made  in  the  shape  of  a  complemen- 
tary undertaking,  with  reservations,  to  pay  the  money  value 
of  any  defect  in  a  title  occasioned  by  a  mistake  of  a  regis- 
trar,^" The  certificate  of  title  was  to  be  a  conclusive  evi- 
dence of  an  owner's  title  to  his  property,  and  of  his  estate  or 
interest  in  it.^  The  effect  of  this  provision  was,  first,  to 
eliminate  the  old  laborious  investigation  of  a  long  chain  of 
title  in  order  to  test  the  legality  of  a  present  owner's  right  to 
his  property  and,  next,  to  confine  the  examination  of  a  title 
for  registered  land  to  the  official  certificate  of  ownership, 
which  stood  for  what  had  previously  been  the  last  deed  in  a 
chain  of  title,  the  conveyance  to  the  then  owner.  By  these 
means  the  two  objects  of  certainty  of  title  and  easy  proof  of 
it  were  intended  to  be  attained.  Certainty  of  title  was 
secured  by  the  creation  of  the  official  certificate  of  title  (con- 
stituting the  register),  the  reliability  of  which  was,  to  the 
extent  possible,  guaranteed.  Proof  of  title  was  facilitated  by 
the  endowment  of  this  certificate  with  the  evidential  quality 
of  conclusiveness,  and  so  making  it  (with  the  instruments 
recoided  on  it)  the  only  evidence  necessary  to  be  examined 
in  order  to  determine  who  were  interested  in  a  property  and 
the  nature  and  extent  of  the  interests  held. 

That  it  was  the  chief  purpose  of  the  Acts  to  effect  this 
reduction  in  the  range  of  the  inquiry  which  formerly  had  to 
be  made  into  the  documentary  evidences  of  title  has  been  so 
held  in  G-ihhs  v.  Messer/  a  case  on  the  Transfer  of  Land  Act 
of  Victoria.  "  The  main  object  of  the  Act  and  the  legisla- 
tive scheme  for  the  attainment  of  that  object  appear  to  their 
lordships  to  be  equally  plain.  The  object  is  to  save  persons 
dealing  with  registered  proprietors  from  the  trouble  and  ex- 
pense of  going  behind  the  register  to  investigate  the  history 
of  their  author's  title  and  to  satisfy  themselves  of  its  valid- 
ity.'' The  Victorian  statute  is  very  similar  to  the  ]\Iani- 
toba  Act.^     For  material  purposes  the  Eeal  Property  x\ct 

^NicJiolson  v.  Dreiv,  5  S.  L.  R.  379. 

"Man.  154:   Sask.  160,  170;   Alta.  108,  121. 

'Man.  79;   Sask.  174:  Alta.  44. 

-  (1891),  A.  C.  at  254. 

^Curran,  J.,  Brown  v.  Broughton,  25  M.  L.  R.  489. 


CERTIFICATE  OF  TTFLE — TITLE  AXD  ESTATE.  33 

of  Xew  South  Wales  and  the  Land  Titles  Act  of  Alberta  are 
alike/  The  Acts  of  Alberta  and  Saskatchewan  are  simply 
provincial  re-enactments  of  the  Land  Titles  Act  of  the 
North- West  Territories.  Consequently  the  similarity  which 
obtains  between  the  Aljjerta  Act  and  that  of  Xew  South 
Wales  also  obtains  between  the  latter  Act  and  that  of  Sas- 
katchewan. In  regard  to  the  matters  in  point  here  the  pro- 
visions of  the  two  Australian  and  of  the  three  Western  Cana- 
dian acts  are  the  same.  The  preambles  of  the  Australian 
acts  are  identical  w^th  each  other  and  with  the  preambles  of 
the  acts  of  Manitoba  and  the  North-West  Territories.  Like 
the  acts  of  Western  Canada,  both  the  Australian  acts  con- 
tain sections  making  a  certificate  of  title  conclusive  evidence 
that  the  person  named  in  it  is  seized  of  the  estate  or  interest 
specified  in  the  property  described.^  The  description  in 
Gihhs  V.  Messer  of  the  principal  object  of  the  Victorian  Act 
can,  therefore,  readily  be  accepted  as  equally  descriptive  of 
the  principal  object  of  the  Acts  of  Western  Canada. 

An  obvious  fact  about  the  relief  thus  afforded  is  that  it 
must  primarily  concern  a  particular  category  of  persons, 
namely,  those  who  from  time  to  time  become  involved  in 
transactions  with  registered  owners  of  land.  Like  the  acts  of 
Victoria  and  Xew  South  Wales,  the  Western  Canadian  acts 
explicitly  declare  the  relief  to  be  intended  for  persons  coming 
within  that  category.  Xo  one  dealing  with  a  registered 
owner  is  to  be  under  any  obligation  to  ascertain  how  he  or 
any  previous  owner  became  such,  fraud  apart. *  The  Acts 
are  not  to  be  regarded,  therefore,  as  they  seem  in  some 
measure  to  have  been  regarded,  as  having  aimed  at  the  crea- 
tion of  an  abstractly  perfect  system  of  registration  of  title  to 
land  and  that  as  an  end  in  itself,  but  rather  at  the  limited 
and  practical  object  of  meeting  the  convenience  of  the  class 
of  the  community  chiefly  interested  in  the  security  and  free- 
dom of  transactions  in  land,  and  which  is  best  typified  in  the 

*  Fitzpatrick,  C.  J.,  Rex  v.  Toronto  Gen.  Trusts  Corpn..  56 
S.  C.  R.  at  28. 

'IIoKg.  p.  517,  s.  59;  p.  IOC.  s.  40. 

"Ibid.,  p.  541,  s.  140;  p.  107,  s.  43;  Man.  99;  Sask.  194;  Alta. 
135. 
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purchaser  or  mortgagee  for  valuable  consideration.  And  they 
do  this,  in  part,  by  rendering  it  unnecessary  for  such  persons 
to  go  behind  a  certificate  of  title  —  the  register  —  in  order 
to  test  the  validity  of  a  registered  owner's  right  to  his  pro- 
perty. 

But  that  is  not  the  whole  of  the  reduction  intended  to  be 
effected  in  the  extent  of  the  inquiry  which  formerly  had  to 
be  made  into  a  title  for  land.  It  is  with  the  same  end  in 
view,  of  relieving  a  purchaser,  or  anyone  in  the  like  situa- 
tion, from  all  necessity  for  going  outside  of  the  register — 
the  certificate  of  title — that  an  unregistered  instrument,  that 
is,  an  instrument  a  memorial  of  which  does  not  appear  in  the 
register,  has  been  made  incapable  of  passing  an  estate  or 
interest  in  land.'  The  rule  has  always  been  read  with  those 
sections  only  which  make  a  certificate  of  title  conclusive  evi- 
dence. But  its  primary  context  is  the  provision  that  no 
one  dealing  with  a  registered  owner  can  be  affected  by  notice 
direct,  implied  or  constructive,  of  any  unregistered  interest 
unless  to  ignore  such  notice  as  may  have  been  received  is 
tantamount  to  fraud.*  To  say  that  a  person  dealing  with  a 
registered  owner  cannot  be  affected  by  notice  of  an  unregis- 
tered instrument  is  exactly  the  same  thing  as  saying  that  an 
unregistered  instrument  cannot  pass  an  estate  or  interest  as 
against  him.^  A  fortiori  an  unregistered  instrument  can- 
not pass  an  interest  or  estate  against  such  a  person  when  he 
is  entirely  ignorant  of  its  existence.  Thus,  precisely  as  any- 
one dealing  with  a  registered  owner  is  not  intended  to  go 
behind  the  owner's  certificate  of  title — the  register — in  order 
to  ascertain  whether  the  title  has  been  properly  come  by,  so 
it  is  also  not  intended  that  he  should  have  to  go  outside  the 
owner's  certificate  of  title — the  register  again — in  order  to 
discover  who,  besides  the  registered  owner,  are  interested  in 
the  property.  His  examination  of  the  title  is  to  be  confined 
to  what  is  disclosed  by  the  owner's  certificate  of  title  in  the 
shape  of  the  original  record  and  such  subsequent  dealings 
with  the  property  ae  are  revealed  by  the  memorials  entered 
on  the  certificate — the  register  once  more.     Dealings  not  so 

'  Man.  89  and  98 ;  Sask.  58 ;  Alta.  41. 
•  Man.  99  ;  Sask.  194  ;  Alta.  135. 
•Man.  89   and  98;   Sask.   58;   Alta.  41. 
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recorded  are  no  concern  of  his  for  they  are  no  part  of  the 
register  in  reliance  on  which  he  is  transacting.  It  is  pos- 
sible, of  course,  that  notwithstanding  the  fact  that  an  inter- 
est is  unregistered  the  person  dealing  with  a  registered 
owner  may  be  aware  of  its  existence.  But  this  actual  know- 
ledge will  not  prevent  him  from  effectively  registering  his 
transfer  or  other  instrument  and  obtaining  title  unless  the 
registration  would  constitute  a  fraud  on  the  party  interested 
under  the  unregistered  instrument.  Consequently,  'fraud 
apart,  a  purchaser  or  the  like  dealing  on  the  strength  of  the 
registered  owner's  certificate  of  title  is  wholly  unaffected  by 
the  existence  of  any  interest  in  the  property  which  is  not 
recorded  on  the  certificate.  An  instrument  evidencing  an 
unrecorded  interest  in  the  property  with  which  he  is  dealing 
does  not  pass  the  interest  as  against  him.  The  following 
opinion  of  James,  L.J.,  in  Lee  v.  Glutton "  is  directly  in 
point  here :  "  It  would,  I  think,  be  quite  inconsistent  with 
the  policy  of  the  Begister  Act,  which  tells  a  purchaser  or 
mortgagee  that  a  prior  unregistered  deed  is  fraudulent  and 
void  as  against  a  later  registered  deed,  to  hold  that  a  pur- 
chaser or  mortgagee  is  under  an  obligation  to  make  any 
inquiries  with  a  view  to  the  discover}'  of  unregistered  inter- 
ests." It  would  be  equally  inconsistent  with  the  policy  of 
the  Canadian  Acts,  which  tell  a  purchaser  or  mortgagee  that 
a  prior  unregistered  instrument  cannot  pass  an  estate  or 
interest  in  the  property  proposed  to  be  bought  or  mortgaged 
as  against  a  later  registered  instrument,  fraud  excepted,  to 
hold  that  a  purchaser  or  mortgagee  is  under  an  obligation  to 
make  any  inquiries  with  a  view  to  the  discovery  of  unregis- 
tered interests.  Thus  the  rule  against  an  unregistered  in- 
strument passing  an  estate  or  interest  in  land  renders  it 
unnecessary,  and  is  intended  to  render  it  unnecessary,  for 
such  a  person  to  go  outside  of  a  certificate  of  title  —  the 
register  —  in  order  to  discover  who,  besides  the  registered 
owner,  hold  interests  in  the  property  and  the  nature  and 
extent  of  the  interests  held. 

This  conclusion  compels  another.     For  a  person  transact- 
ing in  reliance  on  it  the  register  is  conclusive  evidence  of  a 

"  46  L.  J.  Ch.  at  49. 


36  REAL   PROPERTY    (LAND    TITLES)    ACTS. 

registered  owner's  beneficial  estate  or  interest  in  his  pro- 
perty; and  this  beneficial  estate  or  interest  is  irreducible  by 
any  interest  or  estate  not  appearing  by  memorial  on  the 
register,  that  is,  one  which  has  not  been  registered/  Under 
the  state  of  law  which  the  Acts  were  to  supersede  courts  of 
equity  refused  to  deprive  a  purchaser  of  a  legal  estate  ac- 
quired without  notice  of  an  equitable  interest,-  provided  the 
purchaser  had  exercised  the  degree  of  prudence  which  equity 
demanded  of  him  in  investigating  the  title. ^  This  legal 
estate  represented  the  vendor's  beneficial  interest  in  the  pro- 
perty sold.  Only  beneficial  interests  are  bought  or  taken  as 
security  for  loans.  Under  that  state  of  law,  therefore,  and 
whatever  the  facts,  a  purchaser  secured  the  beneficial  interest 
of  the  vendor  as  disclosed  by  his  title  deeds  and  such  evidence 
as  the  law  considered  necessary  for  a  purchaser  to  examine 
before  he  could  determine  what  interests,  if  any,  had  been 
acquired  in  the  property  by  others.  Clearly  it  could  not  have 
been  the  intention  of  the  legislatures  to  place  a  purchaser  in 
a  less  advantageous  position  under  the  new  system  of  con- 
veyancing which  they  were  introducing  than  he  was  under 
the  old.  Since,  under  the  old  system  of  conveyancing,  he 
got,  whatever  the  facts,  the  owner's  beneficial  interest  as 
disclosed  by  the  evidences  of  title  which  the  then  existing 
law  made  it  obligatory  for  him  to  examine,  namely,  those  of 
which  he  had  actual,  implied  or  constructive  notice,  there- 
fore, under  the  new  system,  in  order  not  to  be  in  a  worse 
position,  he  must  get,  whatever  the  facts,  the  registered 
owner's  beneficial  interest  as  disclosed  by  the  evidences  of 
title  which  the  rules  of  the  new  system  require  him  to  investi- 
gate. In  regard  to  the  validity  of  a  title  those  rules  limit 
him  to  the  last  muniment  of  title,  the  registered  owner's 
certificate  of  title.  In  regard  to  estates  or  interests  alien- 
ated by  a  registered  owner  since  he  became  such,  or  since 
then   otherwise   acquired  by  third   parties,   those   rules,   and 

^  It  is  necessary  to  emphas'ize  this  in  view  of  the  decision  in 
Wilkie  V.  JeUett.  and  the  cases  in  which  it  has  been  followed  (see 
ch.  iv.,  infra),  and  the  prevailing  practice  in  regard  to  certificates  of 
judgment  and  writs  of  execution. 

-  Pilcher  v.  Rau-Uns,  L.R.  7  Ch.  259. 

'  Maitland's  Equity,  p.  124.      ( 
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more  especially  the  rule  against  an  unregistered  instrument 
passing  an  estate  or  interest  in  land  even  when  notice  of  it  has 
been  received — fraud  apart — limit  a  i)urehascr's  inquiry  to  the 
instruments  memorials  of  which  appear  on  the  certificate  of 
title,  in  short,  to  registered  instruments.*  Consequently,  when 
the  vendor's  certificate  of  title  and  instruments  registered  on 
it  have  been  examined,  a  purchaser,  in  order  not  to  be  in  a 
worse  position  under  the  Acts  than  he  was  under  law  and 
equity,  must  obtain,  whatever  the  facts,  the  beneficial  inter- 
est of  the  registered  owner  as  shown  by  his  certificate  of  title 
and  instruments  recorded  on  it,  provided,  of  course,  he  regis- 
ters his  transfer  in  the  manner  prescribed  by  the  Acts.  That 
is  to  say,  the  register  is  conclusive  evidence  of  a  registered 
owner's  beneficial  interest  in  his  property. 

But  it  was  conceivable  that  circumstances  might  present 
themselves  which  would  place  the  courts  in  doubt  as  to 
whether  they  ought  not  to  apply  the  old  rules  of  law  or  equity 
and  permit  an  inquiry  into  a  registered  title's  history  and 
validity  or  enforce  an  unregistered  interest.  So  the  Acts 
proceed  in  the  most  explicit  terms  to  remove  all  uncertainty 
on  the  subject.  A  certificate  of  title  is  made  conclusive  evi- 
dence in  courts  of  law  and  equity  of  a  registered  owner's 
title — they  are  deprived  of  all  jurisdiction  to  open  an  inquiry 
into  a  title's  validity,  fraud  and  the  existence  of  a  prior  cer- 
tificate excepted.^  Xext,  a  certificate  of  title  is  made  conclu- 
sive evidence  in  such  courts  of  the  estate  or  interest  specified 
in  the  certificate,*'  and  an  unregistered  instrument  is  ren- 
dered incapable  of  passing  an  estate  or  interest  in  land  as 
against  anyone  with  notice  of  the  instrument  when  to  ignore 
the  notice  does  not  amount  to  fraud — a  fortiori  as  against 
a  person  without  notice  of  it — ^any  rule  of  law  or  equity  to 
the  contrary  notwithstanding;^  courts  of  law  and  equity  are 
deprived  of  all  jurisdiction  to  enable  an  unregistered  instru- 
ment to  pass  an  estate  or  interest  in  land,  fraud  aside.    But 

*  An  instrument  has  been  registered  wlien  a  memorial  of  it  has 
been  entered  on  the  certificate  of  title  for  the  land  to  which  it 
relates.     See  The  Register,  Registration  and  Priority,  infra. 

•^Man.  79,  80;  Sask.  174;  Alta.  44. 

'  lUd. 

'  Man.  99 ;  Sask.  104 ;  Alta.  135. 
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the  existing  law  which  gave  a  purchaser  the  vendor's  bene- 
ficial estate  or  interest  as  disclosed  in  the  evidences  of  title 
which  it  was  his  duty  to  examine  and  would  not  allow  it  to 
be  impaired  by  an  outstanding  equitable  estate  of  which  he 
had  not  received  notice  is  not  merely  left  unaltered  but  is 
actually  extended  to  a  purchaser's  advantage.  The  Acts 
relieve  him  from  the  former  consequences  of  notice  direct, 
implied,  or  constructive,  of  an  unregistered  interest  if  there 
is  no  suggestion  of  fraud.*^  Consequently,  a  purchaser  is  left 
by  the  Acts  to  acquire  what  he  always  had  acquired  under  the 
previous  state  of  the  law,  the  beneficial  interest  as  disclosed 
by  such  evidence  of  title  as  he  had  to  investigate  which,  under 
the  Acts,  is  the  register  and  the  register  alone.  That  inves- 
tigation made  and  his  transfer  registered  courts  of  law  and 
equity  are  impotent  to  deprive  a  purchaser  of  that  beneficial 
interest  save  for  fraud  and  where  there  is  an  earlier  certifi- 
cate of  title  for  it  in  existence.    - 

A  good  deal  has  been  made  on  more  than  one  occa- 
sion of  the  limitation  placed  to  a  certificate  of  title's  conclu- 
siveness by  the  expression  "  while  ...  in  force  and 
uncancelled,"  ®  and  the  expression  has  been  regarded  as  con- 
ferring on  a  court  of  equity  if  not  an  unfettered  at  all  events 
a  very  wide  jurisdiction  to  relieve  against  a  certificate's  evi- 
dential finality.  ISTo  such  construction  can  be  placed  on  the 
phrase.  The  Acts  specifically  provide  for  cancellation  of  a 
certificate  of  title  in  certain  cases,^°  and  these  must  be  re- 
garded as  had  in  contemplation  at  the  time.  It  is  impossible 
to  say  that  other  cases  cannot  arise  to  justify  cancellation. 
But  this  much  is  certain.  N"o  court  of  law  or  equity  can 
meddle  Avith  the  conclusive  character  of  a  certificate  of  title 
to  the  prejudice  of  anyone  who  has  transacted  in  bona  fide 
and  for  value  in  reliance  on  it,  and  has  registered  his  trans- 
fer or  other  instrument  or  has  altered  his  position  for  the 
worse.  The  terms  in  which  they  are  prohibited  from  so 
doing  are  too  plain  to  be  got  over.     In  addition  an  equally 

'  Ibid. 

"  Man.  79  :  Sask.  174  :  Alta.  44.  See  for  example  the  comments 
in  Williams  V.  Box,  44  S.  C.  R.  at  12  and  13. 

^^  E.g.  fraud  and  a  prior  certificate  of  title:  Man.  79.  SO;  Sask. 
174  ;  Alta.  44  ;  and  see  also  Sask.  87  and  Alta.  76. 
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dear  though  implied  prohibition  lies  in  the  fact  that  for 
them  to  do  so  must  defeat  the  very  purpose  for  which  the 
Acts  exist,  which  is  to  secure  to  everyone  who  deals  in  reli- 
ance on  their  provisions  an  indefeasible  title  to  whatever 
estate,  interest  or  right  it  appears  from  the  register  it  is 
open  to  him  to  acquire. 

The  expressions  used  in  the  Acts  to  confer  its  evidential 
finality  on  a  certificate  of  title  are  not,  perhaps,  the  happiest. 
The  impossibility  of  giving  effect  to  their  prima  facie  mean- 
ing in  regard  to  the  owner's  existence  and  identity  and  the 
situation,  boundaries  and  area  of  a  property  has  gradually 
become  apparent.  So  in  this  matter  of  an  owner's  estate  or 
interest,  the  real  end  proposed  to  be  attained  by  the  conclu- 
sive character  given  to  a  certificate  of  title  may  take  some 
consideration  to  arrive  at.  But  that  end  is  unmistakable 
and  can  be  illustrated  by  comparision  with  the  English  Land 
Transfer  Act.  The  relevant  section  of  that  Act  runs :  "  A 
transfer  for  valuable  consideration  of  freehold  land  regis- 
tered with  an  absolute  title  shall,  when  registered,  confer  on 
the  transferee  an  estate  in  fee  simple  in  the  land  trans- 
ferred, together  with  all  rights,  privileges  and  ap- 
purtenances belonging  or  appurtenant  thereto  subject  as  fol- 
lows, (1)  To  the  encumbrances  if  any  entered  on  the  regis- 
ter. (2)  Unless  the  contrary  is  expressed  on  the  register  to 
such  liabilities,  rights  and  interests  if  any  as  are  by  this  Act 
declared  not  to  be  encumbrances  but  free  from  all  other 
estates  and  interests  whatsover,  including  estates  and  inter- 
ests of  Her  Majesty,  her  heirs  and  successors."  After  regis- 
tered encumbrances  and  liabilities  which  are  not  encum- 
brances have  been  allowed  for  what  remains  is  the  owner's 
beneficial  estate  or  interest.  And  it  is  indefeasible  title  to 
this  beneficial  estate  or  interest  which  registration  under  the 
English  Act  secures  to  a  purchaser.^ 

The  Acts  of  Saskatchewan  and  Alberta  contain  a  some- 
what similar  provision  which  read  as  follows :  "  The  owner 
of  land  for  which  a  certificate  of  title  has  been  granted,  shall 
hold  the  same  subject  (in  addition  to  the  incidents  implied 

'  38  and  30  Vict.  c.  87,  s.  30.  The  Ontario  Act  is  in  similar  terms, 
but  maljes  a  land  certificate  subject  to  unregistered  equitable  inter- 
ests. 
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by  virtue  of  this  Act)  to  such  encumbrances,  liens,  estates  or 
interests  as  are  notified  on  the  folio  of  the  register  which 
constitutes  the  certificate  of  title  absolutely  free  from  all 
other  encumbrances,  liens,  estates  or  interests  whatsoever 
except  in  case  of  fraud  wherein  he  has  participated  or  col- 
luded and  except  the  estate  or  interest  of  an  owner  claiming 
the  same  land  under  a  prior  certificate  of  title  .  .  ."  ^ 
The  title  to  land  under  these  Acts  is  an  absolute  title  in  the 
sense  in  which  that  expression  is  used  in  the  English  Act;^ 
for  the  statutory  form  of  certificate  certifies  that  the  owner  has 
an  estate  in  fee  simple.  The  incidents  to  which  his  estate  is 
subject  by  implication  are  similar  in  character  to  the  liabili- 
ties attaching  on  registered  land  under  the  English  Act. 
Encumbrances,  etc.,  notified  on  the  folio  of  the  register  con- 
stituting a  certificate  of  title  are  registered  interests,  for  the 
entry  of  a  memorial  of  an  instrument  on  a  certificate  of  title 
is  registration  of  the  instrument.*  When  allowance  has  been 
made  for  •  implied  incidents  and  registered  interests  what 
remains  is  the  owner's  beneficial  estate  or  interest  in  his 
property.  And  to  this  estate  or  interest  he  has  a  title  in- 
defeasible save  by  fraud  and  a  prior  certificate. 

The  only  difl^erence  between  the  provisions  of  the  English 
Act  and  those  of  Saskatchewan  and  Alberta  in  this  connec- 
tion is  that  the  English  act  describes  what  a  transferee  who 
registers  his  transfer  will  get  when  he  becomes  a  registered 
proprietor,  while  the  two  Canadian  acts  state  what  a  trans- 
feree who  has  registered  his  transfer  and  received  his  certifi- 
cate of  title,  in  short,  a  registered  owner,  has.  But  this  dif- 
ference is  a  difference  of  expression  only.  Provided  the 
state  of  the  register  is  not  changed  by  the  earlier  registration 
of  another  instrument,  a  purchaser  of  registered  land  under 
the  English  act,  who  registers  his  transfer,  gets  the  beneficial 
estate  which  the  vendor  purports  to  transfer  to  him ;  and  it  is 
in  his  power  to  prevent  any  change  to  his  prejudice  being 
made  in  the  register  by  himself  registering  a  priorit}'  notice. 
Conversely,  and  given  the  same  condition  of  an  unchanged 

=  Sask.  59  :  Alta.  42. 

'Section  7. 

*Sask.  2,  s.-s.  11  (b),  27,  49;  Alta.  2  (m),  21,  22. 
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register,  the  beneficial  estate  held  by  a  registered  owner 
under  the  Acts  of  Alberta  and  Saskatchewan  when  his  certi- 
ficate of  title  is  first  issued  to  him  is  the  beneficial  estate 
which  he  held  when  he  was  a  mere  purchaser;  and,  as  a  pur- 
chaser, he  can  prevent  any  alteration  in  the  register  to  his 
prejudice  by  registering  a  caveat.^  In  each  case  the  inten- 
tion of  the  parties  is,  the  vendor  to  transfer  and  the  purchaser 
to  obtain  the  beneficial  interest  as  shown  by  the  register  at 
the  time  when  the  transaction  is  entered  into.  In  each  case, 
too,  the  English  act  on  the  one  hand  and  the  Saskatchewan 
and  Alberta  acts  on  the  other,  by  express  provision  confer 
this  registered  beneficial  estate  or  interest  on  a  purchaser 
after  he  has  registered  his  transfer.  Under  none  of  these 
acts  can  an  unregistered  interest  impair  the  beneficial  estate 
as  appearing  from  the  register  at  the  time  when  the  transfer, 
or  priority  notice,  or  caveat  is  registered.  One  result  of  this 
position  in  England  is  that  on  a  sale  of  registered  land  no 
search  is  made  outside  the  register  for  judgments  against  a 
vendor.  It  is  equally  unnecessary  to  search  outside  the 
register  for  writs  of  execution  against  a  vendor  in  Alberta;® 
but  ow^ng  to  the  last  Land  Titles  Act  of  Saskatchewan  having 
made  a  certificate  of  title  subject  by  implication  to  a  writ 
which  has  merely  been  filed,"  that  is,  entered  in  the  day  book,-  a 
purchaser  of  land  in  that  province  has  to  search  the  execution 
register.  Although  the  Eeal  Property  Act  of  Manitoba  con- 
tains no  section  defining,  in  so  many  words,  a  registered 
owner's  beneficial  estate  as  do  the  Land  Titles  Acts  of  the 
other  two  provinces,  yet,  as  has  been  seen,  the  definition  is  of 
necessity  implicit  in  the  Act. 

This  identity  between  the  estate  transferred  and  that 
acquired  after  registration  of  a  transfer  illustrates  the  double 
aspect  of  the  conclusive  effect  of  a  certificate  of  title.  On 
the  one  side  it  is  a  representation  to  anyone  dealing  with  a 
registered  owner  that,  whatever  the  facts,  he  can  deal  in  re- 
liance on  the  record  in  the  certificate  regarding  the  o\\Tier's 

"  As  to  this  see  The  Caveat,  infra. 

'  See  further  as  to  this  Certificates  of  Judgment,  etc.,  infra. 

^Sask.  60  (e). 

*Sask.  2,  s.-s.  12. 
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title  and  beneficial  interest  as  though  they  were  absolutely 
true.  But  if  this  reliability  is  to  be  of  any  practical  use  to 
the  person  to  whom  it  is  offered  he  must  be  able  to  obtain  for 
himself  a  conclusive,  that  is  to  say,  an  indefeasible  title  to 
the  beneficial  interest  of  the  owner  as  recorded  on  the  certi- 
ficate of  title,  whatever  undisclosed  defect,  such  as  fraud, 
may  actually  exist  in  the  title,  or  whatever  undisclosed  limi- 
tation, such  as  an  unregistered  estate,  there  may  actually  be 
on  the  owner's  apparent  beneficial  interest.  This  other  as- 
pect of  a  certificate  of  title's  conclusive  effect  is  brought  out 
in  Gibhs  v.  Messer.^  "  That  end,"  reads  the  judgment  (of 
saving  anyone  dealing  with  a  registered  owner  from  having 
to  go  behind  the  register  to  investigate  the  history  of  a  title 
and  assure  himself  of  its  validity)  "is  accomplished  by  pro- 
viding that  everyone  who  purchases  in  bona  fide  and  for 
value  from  a  registered  proprietor,  and  enters  his  deed  of 
mortgage  or  transfer  on  the  register  thereby  acquires  an 
indefeasible  right  notwithanding  the  infirmity  of  his  au- 
thor's title."  The  Act  of  Victoria  contains  a  provision  ^" 
similar  in  terms  to  those  of  the  Acts  of  Alberta  and  Sas- 
katchewan of  which  mention  has  just  been  made.  The  in- 
defeasible right  got  by  registration  extends,  of  necessity,  to 
the  beneficial  interest  of  the  owner  as  disclosed  by  the  regis- 
ter because  an  indefeasible  title  to  an  indeterminate  beneficial 
estate  or  interest  is  of  no  use  to  anyone.  It  is  only  ascer- 
tained beneficial  estates  or  interests  that  are  bought  or  taken 
as  security  for  loans.  In  the  case  of  Manitoba  this  two-fold 
aspect  of  the  conclusiveness  of  a  certificate  of  title,  though 
not  set  out  in  express  words  in  the  Eeal  Property  Act,  is 
necessarily  inherent  in  the  provisions,  common  to  that  Act 
and  the  Acts  of  Saskatchewan  and  Alberta,  which  do  away 
with  all  need  for  examining  into  a  title's  validity  and  for 
inquiry  after  unregistered  interests. 

It  is  now  possible  to  indicate  the  function  of  the  sections 
which  give  its  evidential  finality  to  a  certificate  of  title  in 
the  particulars  of  title  and  estate  and  make  an  unregistered 
instrument  incapable  of  passing  an  interest  or  estate  in  land 

"  Supra. 
'"Section   74. 
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even  when  notice  of  it  has  been  received,  fraud  excepted.  It 
has  been  seen  that  the  sections  are  addressed  to  persons  deal- 
ing with  a  registered  owner.  Consequently  they  must  be 
read  together.  When  regarded  in  this  proximity  their  signi- 
ficance and  effect  become  fully  apparent.  They  are  compon- 
ent parts  of  a  single  provision.  Their  collective  function  is 
to  create  and  delimit  the  Eegister.  They  make  the  register 
to  consist  of  the  last  certificate  of  title  and  such  instruments 
as  have  been  recorded  on  it  by  appropriate  memorials  since 
its  issue.  For  everyone  who  transacts  with  an  owner  of  land 
entered  in  it  they  constitute  the  register  the  sole  evidence 
of  title  and  estate  necessary  to  be  examined  in  order  to 
determine  the  owner's  beneficial  interest  in  his  property. 
They  declare  that  evidence  to  be  conclusive  and  final.  They 
deprive  courts  of  equit}'  and  law  of  all  jurisdiction  to  admit 
extraneous  evidence  to  rebut  it  except  in  case  of  fraud,  and 
when  a  prior  certificate  for  the  same  estate  exists.  Saving 
these  exceptions  they  enable  everyone  dealing  on  the  faith 
of  the  register  who  registers  his  transfer  or  other  instrument 
to  obtain  an  unimpeachable  title  to  the  beneficial  interest  of 
the  registered  owner  as  disclosed  by  the  register,  notwith- 
standing the  existence  of  an  actual  defect  in  the  registered 
title,  or  the  actual  reduction  of  the  registered  beneficial  in- 
terest through  the  existence  of  an  unregistered  interest.  This 
register  wuth  its  evidential  quality  of  conclusiveness  is  the 
foundation  upon  which  all  the  rest  of  the  legislative  scheme 
embodied  in  the  Acts  is  reared.  It  is  the  basis,  in  the  eyes  of 
the  Acts,  of  every  transaction  in  land,  and  in  reliance  on 
which  every  such  transaction  is  intended  to  proceed.  Any- 
one who  fails  to  comply  with  the  provisions  governing  the 
relations  of  his  transaction  to  it  does  so  at  his  peril  and  must 
take  the  consequences  of  his  indifference  or  neglect  or 
ignorance. 

The  indefeasible  title  created  by  the  Acts  is  obtainable  by 
ever}'one  who  deals  on  the  faith  of  the  register.  "'  Prima 
facie,"  runs  another  part  of  the  judgment  in  Gihhs  v.  Mes- 
ser,^  "  it  does  appear  to  have  been  the  intention  of  the  Act 
(of  Victoria)  to  confer  the  same  kind  and  degree  of  security 

»  (1891)   A.  C.  at  254. 
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upon  all  persons  who,  transacting  in  reliance  on  the  register, 
acquire  either  proprietary  rights  or  mere  interests  in  land  in 
good  faith  and  for  valuable  consideration."  It  had  been 
contended  that  registration  of  a  mortgage  did  not  give  to  a 
mortgagee  the  same  absolute  right  as  registration  of  a  trans- 
fer gave  to  a  transferee,  and  it  was  that  particular  contention 
which  was  being  met  in  the  sentence  quoted.  This  construc- 
tion of  the  scope  of  the  Acts  embraces  a  purchaser  of  land 
under  an  agreement  of  sale  by  which  the  price  has  been 
made  payable  in  instalments  who  has  registered  a  caveat 
founded  on  the  agreement;  for,  as  has  been  seen,  the  judg- 
ment applies  equally  to  the  Canadian  Acts.  The  construc- 
tion thus  has  a  material  bearing  on  the  character  and  effect 
of  a  caveat,  the  registration  of  which  must  secure  for  the 
caveator  some  sort  of  indefeasible  right.- 

But  dealing  on  the  faith  of  the  registei  does  not  of  itself 
confer  indefeasible  title.  The  instrument  of  grant  or  charge 
must  be  registered.  "  That  end,"  to  cite  Gihhs  v.  Messer 
once  more,  "  is  accomplished  by  providing  that  everyone  who 
purchases  in  bona  fide  and  for  value  from  a  registered  pro- 
prietor and  enters  his  deed  of  mortgage  or  transfer  on  the 
register,  thereby  acquires  an  indefeasible  right  notwithstand- 
ing the  infirmity  of  his  author's  title."  Yet  this  condition 
precedent,  simple  and  obvious  though  it  may  appear  when 
thus  baldly  stated,  can  be  and  has  been  overlooked.  Bain  v. 
Pitfield^  is  an  illustration.  The  registered  owner  had  sold 
a  property  held  in  trust.  The  purchaser,  who  did  not  know 
of  the  trust,  searched  the  title,  which  he  found  clear  save  for 
a  mortgage  which  he  was  to  take  over.  He  neglected  to 
register  a  caveat.  While  part  of  the  purchase-money  was 
outstanding,  an  execution  creditor  of  the  cestui  que  trust, 
ignorant  of  the  sale,  registered  a  lis  pendens  in  an  action  to 
have  the  registered  owner  declared  a  trustee  and  the  pro- 
perty subject  to  the  judgment  debt,  and  eventually  got  judg- 
ment by  default.  The  purchaser,  without  examining  the 
title  again,  paid  the  rest  of  the  purchase-money  to  the  vendor 
and  received  a  transfer,  becoming  aware  for  the  first  time  of 

=*  See  further  as  to  this:   The  Caveat,  infra. 
'26  M.  L.  R.  89. 
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the  registration  of  the  lis  pendens  after  the  transfer  had 
been  lodged  for  registration.  He  accepted  title  subject  to  it 
and  brought  this  action  for  its  removal.  Judgment  was 
given  in  his  favour  on  the  grounds  that,  owing  to  the  con- 
clusive character  of  a  certificate  of  title  and  the  impossibility 
of  his  being  affected  in  the  absence  of  fraud  by  notice  of  an 
unregistered  interest  which,  in  the  eye  of  the  Act,  the  execu- 
tion creditor's  interest  was  hekl  to  be,  he  had  a  right  to  be 
registered  as  owner  of  the  estate  disclosed  by  and  at  the  time 
of  his  search. 

The  view  that  the  provisions  of  the  Act  regarding  the 
conclusive  character  of  a  certificate  of  title  were  such  as 
allowed  the  purchaser  to  complete  his  transaction  on  the 
state  of  title  obtaining  at  the  time  when  he  made  his 
search,  and  in  total  disregard  of  the  registration  of  the  Us 
pendens  was  supported  by  reference  to  Cooper  v.  Anderson.* 
An  examination  of  that  case  fails  to  confirm  this  reading  of 
it.  There  the  property  had  been  bought  from  a  trustee  by  a 
company  ignorant  of  the  registered  owner's  fiduciary  capa- 
city. The  title  had  been  searched  and  had  proved  clear  save 
for  a  mortgage  which  was  not  in  dispute.  While  the  title 
was  still  in  the  same  state  the  purchaser  had  registered  a 
caveat  based  on  the  contract  of  sale.  This  fact  constitutes 
the  fundamental  difi'erence  between  the  circumstances  of  the 
two  cases.  Later,  a  lis  pendens  was  registered  and  the  plain- 
tiff was  seeking  to  set  the  sale  aside.  Eobson,  J.,  relied  on 
the  rule  that  registration  of  a  caveat  gave  priority  to  its 
subject  matter  or  the  instrument  on  which  it  was  founded, 
and  held  that  the  caveat  protected  the  purchaser's  interest 
from  the  ince])tion  to  the  completion  of  the  contract,  and 
accordingly  the  sale  had  to  stand.  In  other  words,  registra- 
tion of  its  caveat  had  given  the  purchaser  company  the  right 
to  complete  its  transaction  on  the  state  of  title  existing  w^sn 
the  registration  was  effected,  and  eventually  to  get  a  certifi- 
cate of  title  for  the  beneficial  interest  disclosed  by  the 
register  at  the  date  of  the  caveat's  registration;  a  conclusion 
the  correctness  of  which  is  indisputable.  It  was  not  held 
that  the  company's  mere  search  of  the  title  gave  it  any  such 
right.     But  the  practical  effect  of  Bmn  v.  Pitfield  is  that 

*22  M.  L.  R.  428. 
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priority  of  title  to  an  estate  is  got  by  searching,  provided  a 
transfer  is  eventually  registered,  no  matter  how  the  estate 
may  have  been  reduced  or  modified  by  intermediate  regis- 
trations. Such  a  result  is  plainly  contrary  to  the  express 
provisions  of  the  Acts  and  their  necessary  implications. 

Then  the  section  of  the  Act  relieving  against  notice  of 
an  unregistered  interest  did  not  apply  for  two  reasons.  In 
the  first  place  the  registered  instrument  which  the  purchaser 
was  seeking  to  have  removed  was  a  lis  pendens,  and  "  the 
doctrine  as  to  the  effect  of  lis  pendens  on  the  title  of  an 
alienee  is  not  founded  on  any  principles  of  Courts  of  Equit}' 
with  regard  to  notice,  but  on  the  ground  that  it  is  necessary 
to  the  administration  of  justice  that  the  decision  of  a  court 
in  a  suit  should  be  binding,  not  only  on  the  litigant  parties, 
but  on  those  who  derive  title  from  them,  pendente  lite, 
whether  with  notice  of  the  suit  or  not."  ^  The  abolition, 
therefore,  by  the  Acts  of  the  doctrine  of  constructive  notice  " 
— and  if  registration  were  notice  at  all,  it  could  only  be  con- 
structive notice — is  entirely  without  effect  in  the  case  of  a 
registered  lis  pendens.  That  instrument  does  not  derive  its 
force  from  any  principle  of  notice,  but  from  the  necessities 
of  the  administration  of  justice  between  individual  and 
individual,  and  the  Acts  have  not  removed  or  modified,  either 
expressly  or  by  implication,  any  of  those  necessities  beyond 
imposing  the  single  additional  obligation  on  a  plaintiff  of 
registering  a  lis  pendens  if  he  intends  to  make  certain  that 
the  judgment  will  bind  an  alienee.  This  condition  was  ful- 
filled in  Bai7i  v.  Piffield,  and  full  play  was  thus  allowed  to 
the  rule  of  the  common  law  that  "  he  who  purchases  during 
the  pendency  of  a  suit  is  bound  by  the  decree  which  may 
be  made  against  the  person  from  whom  he  derived  title."  ^ 
Judgment  having  been  obtained  against  the  cestui  que  trust, 
the  registration  of  the  lis  pendens  made  the  judgment  debt 
an  indefeasible  charge  upon  the  property  with  priority  over 
all  interests  registered  after  it.^ 

'^Bellamy  v.  Sabine,  1  De  G.  &  J.  566. 

®  Man.  99' ;  Sask.  194  ;  Alta.  135.  And  see  Registration  and 
Notice,  hifra. 

''Bishop  of  Winchester  v.  Paine.  11  Ves.   194,  197. 

*  See  further  as  to  this:  Certificates  of  Judgment  and  Writs 
OF  Execution,  infra. 
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Its  right  to  this  priority  can  be  established  in  another 
way.  In  Manitoba  a  lis  pendens  and  a  caveat  can  be  used 
indifferently  to  protect  an  interest  in  land.'-*  Kegistration 
of  a  caveat  gives  "the  same  effect  as  to  priority,  to  the  in- 
strument or  subject  matter  on  which  the  .  .  .  caveat  is 
based,  as  the  registration  of  any  instrument  under  this 
Act."  ^'^  Eegistration  of  a  lis  pendens  must  secure  like 
priority  for  its  subject  matter.  Here  the  subject  matter  was 
the  suit  and  the  judgment  given  in  it  in  favour  of  the  execu- 
tion creditor  making  the  propeijty  liable  for  the  execution 
debt ;  for,  when  a  lis  pendens  is  registered,  it  is  the  suit  which 
is  registered  as  a  lis  pendens}  The  priority  claimed  for  the 
judgment  debt  on  the  balance  of  the  purchase-money  out- 
standing at  the  time  of  its  registration  was  all  the  decision 
in  ^Yilkie  v.  Jellett  -  permitted,  and  it  should  have  received 
that  priority  accordingly.  Notice  did  not  enter  into  the 
question  at  all. 

Another  reason  why  the  section  protecting  a  purchaser 
against  notice  of  an  unregistered  interest  did  not  apply  was 
that  registration  of  the  lis  pendens  made  it  impossible  to 
speak  of  the  execution  creditor's  interest  as  an  unregistered 
interest.  It  was  registered  by  way  of  lis  pendens  in  precisely 
the  same  manner  as  if  it  had  been  registered  by  way  of 
caveat.  The  expression  "  registration  by  way  of  caveat " 
has  been  subjected  to  criticism,  but,  as  pointed  out  later,^  its 
meaning  is  unmistakable,  denoting  registration  of  an  in- 
strument or  an  interest  by  means  of  a  caveat  based  on  either, 
with  the  result  that,  a  memorial  of  the  instrument  or  inter- 
est having  been  entered  on  the  register,  either  consequently 
becomes  part  of  the  register,  in  short,  is  itself  registered. 
Had  the  purchaser  searched  the  title  again,  as  he  should  have 
done,  before  registering  his  transfer,  he  would  have  been 
obliged  to  make  the  same  inquiries  regarding  the  interest  for 
which  the  lis  pendens  stood  as  he  presumably  did  make  in 
regard  to  the  extent  of  the  mortgagee's  interest  under  the 

'Man.  153. 

"Man.  151. 

•  Wiffram  v.  Buckley  (1894),  3  Ch.  D.  at  485. 

^  Supra  ;  and  see  chapter  on  that  case,  infra. 

'  See  The  Cavela.t. 
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mortgage  which  was  on  the  register  when  he  searched  the 
title  for  the  first  and  only  time.  Xo  such  obligation  could 
have  rested  on  him  if  the  execution  debt  had  been  an  un- 
registered interest. 

Bain  v.  Pitfield  illustrates  another  matter;  that  it  is 
essential  to  apprehend  the  time  at  which  the  register  is  con- 
clusive evidence  of  an  owner's  beneficial  interest  in  his  pro- 
perty to  the  extent  that  a  purchaser  can  rely  on  getting  title 
to-  the  beneficial  interest  which  the  register  records.  The 
question  receives  its  answer  at  the  mouth  of  the  rule  that 
registered  instruments  have  priority  according  to  date  of 
registration  and  not  date  of  execution.*  A  purchaser  who 
has  transacted  in  reliance  on  the  register,  if  he  is  to  secure 
title  to  the  beneficial  interest  of  the  owner  as  recorded  in  the 
register  when  the  bargain  is  closed,  must  register  his  trans- 
fer, if  the  sale  is  for  cash,  or  a  caveat  if  the  price  is  payable 
in  instalments,  before  any  change  has  been  made  in  the 
record  through  the  prior  registration  of  another  instrument 
acquired  bona  fide  and  for  value;  for  an  earlier  registered 
instrument  will  receive  priority  over  his  transfer  or  caveat 
if  either  is  registered  subsequently,  and  he  will  only  obtain 
title  for  the  owner's  beneficial  interest  after  allowance  has 
been  made  for  the  earlier  registered  interest.  The  time  of 
presentation  of  the  purchaser's  transfer  or  caveat  for  regis- 
tration is  the  time  of  entry  of  either  in  the  day  book.^  This 
time  is  also  the  time  at  which,  when  entered  in  the  register, 
the  transfer  or  caveat  will  be  deemed  to  have  been  registered.' 
No  instrument  or  interest  not  recorded  in  the  register  at 
that  moment  is  part  of  the  register  in  reliance  on  which  the 
purchaser  is  transacting;  and,  from  that  moment,  such  an 
instrument  or  interest  is  impotent  to  limit  the  owner's  bene- 
ficial interest  as  then  disclosed  by  the  register,  since,  again 
from  that  moment,  the  transfer  or  caveat  has  an  absolute 
priority  (fraud  excepted)  over  every  unregistered  interest, 
even  though  alienated  by  the  owner  before  he  executed  the 
transfer  or  concluded  his  agreement  of  sale  with  the  pur- 
chaser. 

'  Man.  89 ;  Sask.  63 ;  Alta.  23. 
"Man.  12;   Sask.  25   (2)  ;  Alta.  20. 

«Man.  8t>;  Sask.  25    (2),  26;   Alta.  20. 
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lA  hypothetical  case  will  illustrate  an  important  conse- 
quence of  this  position.  An  owner  of  land  fraudulently  sells 
it  to  two  different  purchasers.  The  first  purchaser  lodges 
his  transfer  for  registration,  but  before  the  registrar  has  had 
time  to  register  it  the  second,  having  searched  the  certificate 
of  title  and  found  it  clear,  in  turn  hands  in  his  transfer  for 
registration.  The  first  purchaser  obtains  title  of  course. 
But  the  second  iDurchaser  has  transacted  in  reliance  on  the 
register,  which  showed  the  entire  beneficial  interest  in  the 
property  to  be  in  the  vendor.  He  has  been  invited  to  treat 
this  evidence  as  absolutely  conclusive,  and  to  deal  on  it  as 
absolutely  reliable  and,  acting  on  that  invitation,  he  has  paid 
for  the  land  and  so  materially  altered  his  position  for  the 
worse.  Yet  he  has  no  remedy  save  against  the  vendor.  The 
assurance  fund  is  only  available  to  make  good  the  mistake 
or  misfeasance  of  a  registrar,  and  there  is  no  mistake  or  mis- 
feasance here.  To  be  perfectly  safe  a  purchaser  must  adopt 
one  of  two  courses.  Either  he  must  make  it  a  condition  of 
sale  that  the  vendor  is  to  deliver,  not  a  transfer  in  the  pur- 
chaser's favour,  but  a  certificate  of  title  in  his  name.  Or  he 
must  register  a  caveat  while  the  register  remains  unchanged, 
and  thus  secure  an  indefeasible  priority  for  his  purchase. 
Only  by  one  or  other  of  these  means  can  he  make  certain  of 
getting  title  for  the  beneficial  interest  which  it  is  his  inten- 
tion to  obtain  and  pay  for.  ' 

Another  consequence  of  importance  is  that  it  is  not  suf- 
ficient merely  to  commence  a  transaction  on  the  register. 
The  transaction  must  be  carried  through  continuously  and 
concluded  on  the  register;  another  simple  and  fairly  obvious 
fact,  perhaps,  when  stated  in  so  many  words,  but  one  which 
can  be  overlooked  at  times.  In  order  so  to  conclude  a  trans- 
action an  instrument  relating  to  it  must  be  registered  at  the 
moment  when  a  purchaser  has  assured  himself  by  a  search 
that  the  register  then  shows  the  estate  or  interest  which  he 
proposes  to  acquire  to  be  in  the  registered  owner.  Eegis- 
tration  of  an  instrument  confers  on  it,  or  the  estate  or  inter- 
est for  which  it  stands,  an  absolute  priority,  and,  in  the  eyes 
of  the  Acts,  once  this  priority  has  been  secured  the  transac- 
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tion  is,  for  all  practical  purposes,  completed.  What  follows 
is  mere  formality.  Acceptance  by  a  registrar  of  a  valid 
transfer  for  registration  will  give  a  purchaser  an  indefeas- 
ible right  to  a  certificate  of  title  for  the  estate  or  interest 
pui  chased  as  from  the  date  at  which  the  transfer  is  lodged 
for  registration ;  while  a  similar  acceptance  of  a  caveat,  when 
the  price  is  payable  in  instalments,  will  secure  for  him  the 
same  right  as  from  the  date  at  which  the  caveat  is  lodged 
for  registration,  subject  to  the  precedent  condition  that  the 
contract  is  specifically  performed  on  his  side ;  for  a  caveat 
protects  the  transaction  on  which  it  is  founded  from  tlie  time 
of  its  registration  to  the  time  of  its  withdrawal  or  lapsing  in 
the  manner  prescribed  by  the  Acts.'^ 

A  third  result  flowing  from  the  fact  that  the  legister  is 
conclusive  evidence  of  an  owner's  beneficial  interest  at  the 
time  when  an  instrument  affecting  it  is  lodged  for  registra- 
tion has  to  do  with  with  the  prevailing  practice  in  regard  to 
certificates  of  judgment  and  writs  of  execution  which  have 
been  filed  in  land  titles  offices.  To  take  a  single  example.  A 
company  which  owns  a  subdivision  has  sold  a  number  of  lots 
to  the  same  purchaser.  The  price  being  payable  in  instal- 
ments there  has  been  the  usual  agreement  of  sale  to  protect 
which  the  purchaser  has  registered  a  caveat.  The  purchaser 
has  re-sold  the  lots  singly  or  in  smaller  parcels.  Transfers 
of  the  lots  are  to  be  given  by  the  company  direct  to  the  sub- 
purchasers. The  original  purchaser  has  a  common  name, 
spellable  in  more  than  one  way,  and  christian  names  in  very 
general  use.  A  sub-purchaser  receives  a  transfer  and  know- 
ing the  company  and  the  sub-vendor  to  be  of  good  standing, 
lodges  the  transfer  for  registration  without  making  any 
searches.  He  gets  a  notice  from  the  land  titles  office  con- 
cerned that  his  transfer  is  held  up  until  a  number  of  writs  of 
execution  or  certificates  of  judgment  have  been  disposed  of, 
these  having  been  filed  against  persons  with  the  same  name, 
or  with  names  similar  to  that  of  the  sub-vendor  (and  cavea- 
tor). The  transferee  (or  the  sub-vendor)  in  such  a  case  will 
endeavour  to  get  acknowledgments  from  the  creditors  that 

'  Cooper  v.  Anderson,  supra.  See  further  as  to  this  :  The  Caveat, 
infra. 
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the  sub-vendor  is  not  the  debtor.  Yet  he  need  not  do  any- 
thing of  the  kind.  He  can  insist  on  a  certificate  of  title  clear 
of  every  writ  or  certificate  of  judgment  not  entered  on  the 
company's  certificate  of  title  at  the  moment  when  his  trans- 
fer was  lodged  for  registration.®  Xone  of  the  writs  or  certifi- 
cates are  registered  instruments.  They  appear  in  the  execu- 
tion register  but  not  on  the  register  itself,  the  company's 
certificate  of  title.  The  lodging  of  the  transfer  for  registra- 
tion and  its  immediate  entry  in  the  day  book  secures  for  it 
the  right  to  registration  in  priority  to  all  instruments  or 
interests  not  entered  on  the  company's  certificate  of  title  at 
the  time  recorded  in  the  day-book  as  the  time  of  receipt  of 
the  transfer.  True,  the  sub-purchaser  has  not  concluded 
his  transaction  on  the  register  since  he  did  not  make  a  search 
before  presenting  his  transfer  for  registration.  But,  as  will 
be  seen  later,  the  rule  that,  fraud  apart,  it  is  registration  of 
an  instrument  which  confers  indefeasible  title  necessarily 
results  in  a  like  title  being  secured  on  registration  of  an 
instrument  which  has  not  been  registered  pursuant  to  a 
transaction  on  the  register."  And,  in  any  event,  a  search  of 
the  company's  certificate  of  title  would  not  have  disclosed  the 
existence  of  the  certificates  of  judgment  or  writs. 

Although  the  indefeasible  title  created  by  the  Acts  is 
primarily  intended  for  those  who  transact  with  a  registered 
owner  in  reliance  on  the  register  and  record  in  it  their  instru- 
ments of  grant  or  charge,  yet,  by  reason  of  the  fact  that  it  is 
registration  of  the  instrument  which  secures  this  unimpeach- 
able title,  a  person  who,  without  transacting  on  the  register, 
becomes  registered  owner  of  an  estate  or  interest  in  land 
must  of  necessity  obtain  an  indefeasible  right  to  his  interest 
or  estate.  The  Acts  make  specific  provision  for  certain  cases 
of  the  kind.  An  executor  or  administrator  of  a  deceased 
owner  of  land  (or  of  a  registered  mortgage  or  encumbrance 
or  lease)  can  register  his  grant  of  probate  or  administra- 
tion ^°  and  thereupon  becomes  registered  owner  in  his  fidu- 
ciary capacitj'  of  the  land  or  interest  of  the  deceased  subject 

'  Except  in   Saskatchewan. 

'  See  next  and  following  paragraphs. 

"Man.  128;   Sask.  141    (1);  Alta.  74   (2). 
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to  any  trusts  or  equitable  interests  by  which  either  was 
bound  in  the  hands  of  the  deceased.^  Again,  an  assignee  or 
trustee  for  the  benefit  of  creditors  can  register  the  assign- 
ment and  thus  become  registered  owner  of  the  insolvent's 
real  property  or  his  interests  therein.^  Eegistration  of  the 
probate  or  letters  of  administration  gives  the  personal  repre- 
sentative in  the  one  case  and  registration  of  the  assignment 
gives  the  trustee  for  creditors  in  the  other  an  indefeasible 
right  or  title  to  the  land  or  interests  therein  of  the  deceased, 
or  of  the  insolvent  respectively,  although  neither  personal 
representative  nor  trustee  has  dealt  with  the  registered  owner 
in  reliance  on  the  register.  Inquiries  into  the  validity  of  the 
title  of  the  deceased  or  of  the  insolvent  impossible  to  be 
opened  against  either  cannot  be  opened  as  against  the  per- 
sonal representative  or  the  trustee.  Interests  created  by  the 
predecessor  in  title  of  the  deceased  or  of  the  insolvent  but 
unregistered  at  the  time  when  either  bcame  registered  as 
owner,  and  which  were,  in  consequence,  unenforceable  against 
either,  cannot  be  enforced  as  against  the  personal  representa- 
tive or  the  trustee. 

While  a  property  remains  in  the  hands  of  a  personal 
representative  an  inquiry  into  the  validity  of  his  appoint- 
ment may,  perhaps,  be  permissible.  But  once  a  transfer  (or 
other  instrument)  which  he  has  executed  has  been  registered, 
no  such  investigation  can  be  made,  nor  one  into  the  exist- 
ence of  other  interests  in  the  same  estate  created  by  the  repre- 
sentative but  unregistered  when  the  transfer  was  presented 
for  registration.  The  Acts  of  Saskatchewan  and  Alberta  are 
quite  ex]3licit  on  the  subject.  In  those  two  provinces,  not- 
withstanding the  fact  that  the  fiduciary  capacity  of  an  exe- 
cutor or  administrator  is  set  out  in  his  certificate  of  title,  he 
is  to  be  deemed,  for  the  purpose  of  registered  dealings  with 
the  property  of  the  deceased,  the  absolute  ^  or  the  absolute 
and  beneficial*  owner  of  the  property  (the  latter  expression 
merely  stating  what  is  necessarily  implicit  in  the  former), 
provided   that,  where   necessary,   the   consent  of  the   official 

'Man.  76,  128;   Sask.  142,  144,  146;   Alta.  74    (4),  76. 
=  Man.  129;  Sask.  147;  Alta.  S3a. 
'Sask.  146   (1). 
*Alta.  76. 
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guardian  or  an  order  of  court  has  previously  been  obtained.* 
This  must  mean  that,  given  the  fulfilment  of  one  or  both  of 
these  conditions  when  required  by  circumstances,  anyone 
who  registers  a  transfer  (or  other  instrument)  from  a  per- 
sonal representative  acquires  a  completely  indefeasible  title 
to  the  beneficial  estate  or  interest  shown  by  the  register  to 
be  in  him  at  the  time  when  the  transfer  is  lodged  for  regis- 
tration, notwithstanding  any  infirmity  in  the  title  of  the 
deceased  owner  or  in  that  of  his  personal  representative  or 
the  existence  of  unregistered  interests  created  by  either.  The 
proviso  that  an  executor  or  administrator  is  to  hold  a  pro- 
perty subject  to  any  trusts  and  equities  affecting  it  in  the 
hands  of  the  testator  or  intestate  '^  cannot  detract  from  this 
position.  Such  trusts  and  equities  are  enforceable  against 
the  personal  representative.  But,  just  as  they  could  not  be 
enforced  against  anyone  dealing  with  the  deceased  owner  in 
reliance  on  the  register  because  they  were  unregistered — for 
trusts  are  excluded  from  the  register,  while  an  equitable 
interest  is  the  same  thing  as  an  unregistered  interest — iTnless 
such  notice  of  them  had  been  received  as  to  ignore  their  ex- 
istence would  be  equivalent  to  fraud,  so  they  cannot  be 
enforced  against  anyone  dealing  with  the  deceased  owner's 
executor  or  administrator;  subject,  of  course,  to  the  same 
condition.''  The  terms  of  the  Eeal  Property  Act  of  Mani- 
toba are  not  so  ample  or  clear  as  those  of  the  Acts  of  Sas- 
katchewan and  Alberta.  Under  that  statute  a  personal  re- 
presentative who  becomes  registered  as  owner  of  a  mortgage 
or  encumbrance  has  all  the  rights  and  powers  of  the  de- 
ceased owner.^  But  such  is  not  the  fact;  for  the  deceased 
owner  could  alienate  a  mortgage  or  encumbrance  at  will, 
whereas  his  executor  or  administrator  must  obtain  the  con- 
sent of  the  district  registrar  concerned  before  alienating.® 
An  executor  or  administrator  is  not  expressly  given  the 
rights  and  powers  which  the  deceased  owner  had  over  his 
land,  but  these  seem  a  matter  of  necessary  implication,  sub- 

"Sask.  146   (2). 

'  See  note  4.  supra-. 

'  See  also  Sask.  59 ;   Alta.  42. 

*Man.  128. 

•  Man.  76. 
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ject  to  the  express  provision  that  the  land  is  to  be  held  upon 
the  trusts  and  for  the  purposes  to  which  it  is  subject  by  law, 
and  to  the  obligation  of  securing  the  consent  of  the  proper 
district  registrar  to  any  dealing  with  it.^^  Consequently  in 
Manitoba  a  purchaser  from  the  personal  representative  of  a 
deceased  owner  may,  by  reason  of  this  express  legislation, 
have  to  make  a  more  extended  investigation  into  title  and 
estate  than  he  has  to  in  the  other  two  provinces. 

It  follows  that  a  devisee  under  a  will  or  a  next-of-kin  in 
an  intestacy  who  receives  and  registers  a  transfer  from  the 
personal  representative  of  the  deceased  owner  for  the  pro- 
perty left  to  or  devolving  upon  him  acquires  an  indefeasible 
title  to  the  beneficial  estate  or  interest  shown  by  the  register 
to  be  in  the  personal  representative  at  the  moment  when  the 
transfer  is  lodged  for  registration,  although  such  a  devisee 
or  next-of-kin  has  not  dealt  with  the  registered  owner  in 
reliance  on  the  register. 

A  consideration  of  the  position  of  a  transferee  from  an 
assignee  or  trustee  for  the  benefit  of  creditors  is  not  really 
germane  to  the  present  discussion  because  he  will  or  should 
have  transacted  on  the  register.  But  it  is  worth  noting  as 
an  illustration  of  the  sort  of  title  which  such  an  assignee  or 
trustee  can  pass  to  a  purchaser.  In  Manitoba  and  Alberta 
the  fiduciary  capacity  of  an  assignee  or  trustee  is  not  set  out 
in  his  certificate  of  title ;  and  for  the  purpose  of  all  regis- 
tered dealings  with  the  insolvent's  property  he  is  to  be 
deemed  the  absolute  owner  of  it.^  Under  the  x\cts  of  those 
provinces,  therefore,  a  purchaser  from  an  assignee  or  trustee 
for  creditors  obtains  the  same  indefeasible  title  as  a  trans- 
feree from  the  personal  representative  of  a  deceased  owner 
obtains  under  the  Act  of  the  latter  province  (and  of  Sas- 
katchewan). The  only  express  provisions  on  the  subject  in 
the  Land  Titles  Act  of  .Saskatchewan,  besides  that  enabling 
an  assignee  to  register  the  assignment,  prohibits  a  registrar 
from  registering  any  instrument  executed  by  the  debtor.^ 

The  Acts  are  silent  regarding  a  voluntary  transfer.  But 
the  relief  which  they  afford  from  all  obligation  to  investigate 

"  Ibid. 

^  Man.  129  ;  Alta.  83a. 

-Sask.  147   (2). 
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the  validity  of  a  title  and  the  disability  which  they  impose  on 
an  unregistered  instrument  in  the  matter  of  passing  an  estate 
or  interest  are  expressly  stated  to  be  intended  for  three 
classes  of  individuals,  namely,  those  "  contracting  or  dealing 
with,''  those  "  taking,''  and  those  "  proposing  to  take  "  an 
instrument  from  a  registered  owner.^  A  donee  of  a  free  gift 
of  land  inter  vivos  certainly  falls  within  the  second  of  these 
categories,  and  may  also  fall  within  the  third  when  he  knows 
of  and  intends  to  accept  the  gift.  Once  his  transfer  has 
been  registered,  therefore,  his  title  is  not  impeachable  for 
any  defect  in  the  donor's  title,  nor  by  reason  of  the  existence 
of  any  unregistered  interest  created  by  the  donor  before  or 
after  making  the  gift,  if  the  donee  has  not  received  such 
notice  of  the  creation  of  the  interest  which  would  make  his 
disregard  of  it  equivalent  to  fraud.  Before  the  Acts  were 
passed  a  voluntary  conveyance  was  deemed  to  be  fraudulent 
simply  because  it  was  voluntary,  and  although  there  might 
have  been  no  fraudulent  intent  on  the  part  of  the  donor.* 
This  view  was  ultimately  repudiated  in  England  by  legisla- 
tive enactment  several  years  ago,^  and  has  never  been  pos- 
sible here  when  registered  land  has  been  in  question  for  two 
reasons.  First,  because  the  fraud  was  presumed  or  construc- 
tive, and  secondly,  because  it  was  in  the  donor  onl3^  For 
there  to  be  fraud  in  a  voluntary  transfer  of  registered  land 
the  fraud  must  be  actual  and  common  to  donor  and  donee.* 
In  the  absence  of  actual  fraud,  therefore,  to  which  he  has 
been  privy,  a  volunteer  gets  the  same  indefeasible  title  to  the 
land  given  him  as  a  purchaser  gets  to  the  land  which  he  has 
bought  after  dealing  in  reliance  on  the  register. 

An  execution  creditor  who  makes  no  profession  of  trans- 
acting in  reliance  on  the  register  may  often  obtain  as  securit}' 
for  his  debt  the  estate  or  interest  which  would  have  been 

^Man.  99:   Sask.   194;   Alta.   135. 

'  13  Eliz.  c.  5 ;  27  Eliz.  c.  4  ;  Hals.  XV.,  pp.  93  aud  95. 

=*  Voluntary  Conveyances  Act,  1893. 

'Assets  Co.  Ltd.  v.  Mere  Roihi  (1905).  A.  C.  176.  This  case 
,was  on  the  Land  Tran.sfer  Act  of  New  Zealand,  but  a  comparison 
of  the  sections  to  which  reference  was  made  in  the  judgment  with 
the  corresi)onding:  sections  of  the  Canadian  Acts  indicates  that  this 
description  of  fraud  fully  applies  here.  See  also  Man.  79;  Sask.  174; 
Alta.  44. 
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liable  in  satisfaction  of  it  had  he  first  searched  the  title  like 
a  mortgagee.  In  any  event,  however,  directly  a  certificate  of 
judgment  or  writ  of  execution  has  been  entered  on  the 
debtor's  certificate  of  title,  the  debt .  becomes  a  registered 
charge  with  priority  from  the  date  of  its  registration  and  the 
title  to  it,  like  that  to  any  registered  interest,  is  indefeasible 
save  for  fraud.'^ 

Lastly,  persons  are  to  be  found  sufficiently  confiding,  or 
so  careless  or  ignorant,  as  to  rely  not  on  the  register  but  on 
the  representations  of  owners.  Nonetheless,  such  a  one  will 
secure  an  indefeasible  title  to  the  beneficial  estate  which  he 
expects  to  get  should  his  registered  estate  or  interest  prove 
to  be  that  which  the  owner  represented  his  as  being. 

Thus  far  of  a  person  dealing  with  a  registered  owner,  an 
understanding  of  whose  position  comes  first  in  order  of  im- 
portance since  most  of  the  land  in  the  three  Western  pro- 
vinces is  held  by  Torrens  title.  But  as  common  law  title  is 
still  to  be  met  with,  and  is  in  process  of  gradual  extinction 
through  the  bringing  of  land  under  the  Acts,  the  case  of 
Assets  Co.  Ltd.  v.  Mere  Roihi,^  calls  for  notice  because  it  was 
there  decided  that  a  certificate  of  ownership  is  conclusive 
evidence  of  the  title  of  the  first  registered  owner.  The  de- 
fendant company  had  brought  certain  of  the  properties  in 
dispute  under  the  Land  Transfer  Act  of  New  Zealand,  and 
its  registered  title  was  impeached  on  two  grounds,  one  of 
fraud,  the  other  of  the  invalidity  of  the  deeds  or  orders  of 
court  on  the  strength  of  which  the  registered  titles  had  been 
issued.  The  charge  of  fraud  was  dismissed,  but  it  was  found 
that  the  irregularities  which  were  alleged  to  have  vitiated 
the  company's  original  deeds  or  orders  had  occurred,  and  it 
accordingly  became  necessary  to  ascertain  the  legal  effect  of 
registration  of  title  under  the  Land  Transfer  Acts  in  order 
to  decide  on  the  company's  claim  that  registration  gave  it  a 
good  title  notwithstanding  the  irregularities.  The  history 
of  a  good  deal  of  legislation  was  reviewed,  but  it  is  unneces- 
sary to  do  more  than  note  the  provisions  common  to  the  acts 
of  New  Zealand  and  to  those  of  this  country.     All  the  acts 

'  See  further  Certificates  of  Judgment  and  Writs  of  Execu- 
tion, infra. 

'  (1905)   A.  C.  176. 
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make  a  certificate  of  title  (or  ownership)  conclusive  evidence 
that  the  registered  owner  is  entitled  to  the  estate  specified;* 
all  enact  that  his  title  cannot  be  impeached  save  for  fraud  or 
by  a  registered  owner  claiming  under  a  prior  certificate  ;^" 
all  limit  in  the  same  way  the  right  to  bring  an  action  for 
recovery  of  land  against  a  registered  owner. ^  AH  provide, 
also,  that  a  certificate  of  title  cannot  be  invalidated  on  ad- 
count  of  any  informality  in  the  application  or  proceedings 
pursuant  thereto ;-  but  the  New  Zealand  Act  goes  further  and 
makes  a  certificate  of  title  conclusive  evidence  that  the  pro- 
perty to  which  it  relates  has  been  duly  brought  under  the 
Act.^  It  was  said  that  "  in  dealing  with  actions  between 
private  individuals,  their  lordships  are  unable  to  draw  any 
distinction  between  the  first  registered  owner  and  any  other 
.  .  .  the  sections  making  registered  certificates  conclu- 
sive evidence  of  title  are  too  clear  to  be  got  over.  .  .  . 
Their  lordships  base  their  judgment  on  the  conclusiveness 
of  the  registered  title  in  the  absence  of  fraud.''  *  The  de- 
fendant company's  certificates  of  ownership  were  accordingly 
held  conclusive  evidence  of  their  title  notwithstanding  the 
precedent  irregularities  in  certain  proceedings  and  the  title 
itself  to  be  indefeasible. 

Xone  of  the  Western  Canadian  Acts  expressly  make  a 
certificate  of  title  conclusive  evidence  that  the  property  de- 
scribed in  it  has  been  duly  brought  under  the  acts.  But  not- 
withstanding this  omission  their  other  provisions  regarding 
the  conclusive  effect  of  a  certificate  are  sufficiently  emphatic 
to  render  that  result  implicit  in  them.  Consequently  it  can 
be  said  of  these  Acts  with  as  much  truth  as  of  the  Land 
Transfer  Act  of  Xew  Zealand  that  the  sections  making  regis- 
tered certificates  conclusive  evidence  of  title  are  "too  clear 
to  be  got  over  "  in  the  case  of  a  first  registered  owner  as  well 
as  in  the  case  of  a  purchaser  from  such  an  owner. 

Thus,  although  it  is  impossible  to  give  its  ordinary  mean- 

"N.  Z.  65;   Man.  79;   Sask.  174;   Alta.  44. 
"  N.  Z.  56 ;  Man.  79  ;  Sask.  59  ;  Alta.  42. 
'  N.  Z.  ,56 :  Man.  M ;  Sask.  159 ;  Alta.  104. 
=  N.  Z.  66;   Man.  1&4  ;   Sask.  206;   Alta.  142. 
'N.  Z.  Go. 
*  (1905),  A.  C.  at  202  and  212. 
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ing  to  the  term  conclusive  evidence  when  applied  to  the 
existence  and  identity  of  a  registered  owner  or  to  the  area, 
boundaries  and  situation  of  his  land,  yet  that  expression 
can  receive  its  ordinary  meaning  when  used  in  speaking  of  a 
registered  owner's  title  to  his  property  or  of  his  estate  or 
interest  therein.  Indeed  it  is  imperative  that  it  should  re- 
ceive that  meaning  in  regard  to  those  two  matters  if  the 
very  purpose  for  which  the  Acts  exist  is  not  to  be  frustrated. 
Their  principal  and  expressed  object  is  to  give  certainty 
to  the  title  to  estates  in  land  and  to  make  the  proof  of  title 
easier.  The  necessity  for  examining  the  history  of  a  title 
in  order  to  be  assured  of  its  validity  and  of  the  parties  inter- 
ested in  the  property  had  made  the  verification  of  title  and 
estate  a  somewhat  laborious  proceeding.  This  necessity  is 
removed  by  the  creation  of  an  official  register  of  titles  to 
estates  and  interests  in  land  styled,  shortly,  the  register. 
After  laud  has  been  brought  under  the  Acts  a  certificate  of 
title  for  it  is  made  out ;  and  regarded  as  a  whole,  the  register 
consists  of  the  last  certificates  of  title  for  the  lands  which 
have  been  registered  under  the  Acts,  while,  in  relation  to  a 
particular  property,  it  consists  of  the  last  certificate  of  title 
for  that  property.  Whatever  the  facts  this  register  is  to  be 
acted  on  as  if  it  were  the  complete  and  conclusive  record  of 
the  title  to  any  particular  land  and  of  the  registered  owner's 
beneficial  interest  therein.  Xo  one  transacting  in  reliance 
on  the  register  need  go  behind  it  in  order  to  test  the  validity 
of  a  title;  nor  need  he  go  outside  of  it  in  order  to  ascertain 
who,  besides  the  registered  owner,  has  any  interest  in  the 
property.^  As  against  him  courts  of  law  and  equity  are  de- 
prived in  the  most  explicit  terms  of  all  jurisdiction  either  to 
open  an  inquiry  into  a  title's  history,  save  in  case  of  fraud, 
and  where  an  earlier  certificate  of  title  is  in  existence,  or  to 
admit  evidence  of  the  interest  of  a  party  who  has  not  recorded 
the  interest  in  some  form  on  the  register,  fraud  excepted. 
Everyone  who,  after  dealing  on  the  faith  of  the  register,  en- 
ters in  it  an  instrument  evidencing  the  estate  or  interest 
which  has  been  the  subject  of  his  transaction,  acquires  an 
indefeasible  title  or  right  o|  some  sort  (as  in  the  case  of  a 

°  Except  in  Saskatchewan  for  execution  creditors. 
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caveator)  to  that  estate  or  interest,  if  it  is  shown  by  the 
register  to  be  in  the  registered  owner  at  the  moment  when 
the  instrun|ent  is  presented  for  registration,  free  from  all 
estates  and  interests  not  then  recorded  on  the  register,  in- 
cluding certificates  of  judgment  and  writs  of  execution 
which  have  merely  been  filed  and  consequently  are  not  part 
of  the  register.*^  This  indefeasible  title  is  got,  not  by  trans- 
acting in  reliance  on  the  register  at  the  initiation  of  the  bar- 
gain, but  throughout  right  up  to  its  conclusion,  which,  in  the 
eye  of  the  Acts,  lies  in  the  registration  of  an  instrument  by 
the  person  transacting.  Although  this  indefeasible  title  is 
primarily  intended  for  those  who  deal  on  the  faith  of  the 
register  yet  it  is  also  secured  by  many  who  do  not.  The 
Acts  make  explicit  provision  for  the  cases  of  the  personal 
representative  of  a  deceased  owner  and  an  assignee  for  the 
benefit  of  creditors.  But  a  devisee  under,  a  will  and  a  next- 
of-kin  in  an  intestacy,  neither  of  whom  has  transacted  in 
reliance  on  the  register,  obtain  each  an  indefeasible  title  to 
such  property  as  may  have  been  transferred  to  him  by  the 
executor  or  administrator.  A  volunteer  gets  an  indefeasible 
title  to  the  land  donated  to  him.  A  judgment  or  execution 
creditor  secures  like  title  for  his  registered  charge.  Even  one 
who,  though  dealing  with  a  registered  owner,  ignores  the 
register  altogether,  is  assured  of  an  unimpeachable  title  to 
the  interest  transferred  or  created  if  this  appears  from  the 
register  to  be  in  the  owner  when  the  transfer  or  other  instru- 
ment is  presented  for  registration. 

"  Except  in  Saskatchewan. 
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}yilkie  X.  Jellett} 


Wilhie  V.  Jellett  is  the  leading  case  on  the  Acts,  for  it 
laid  down  principles  which  have  governed  courts  and  daily 
practice  ever  since.  The  facts  were  few  and  simple.  Pur- 
chasers of  land  had  ignored  the  provision  of  the  Eeal  Pro- 
perty Act  of  the  jSTorth-West  Territories  ^  by  virtue  of  which 
their  agreements  of  sale  would  not  pass  their  interests  in  the 
lands  purchased  as  against  a  later  acquired  interest  which 
might  be  registered  while  theirs  remained  unregistered  and 
had  neglected  to  protect  themselves  against  the  possible 
consequences  of  this  provision  by  registering  caveats.  After 
they  had  completed  their  bargain  and  received  a  transfer 
(which  did  not  include  one  of  the  purchasers  ^vTio  was  to  get 
a  separate  transfer)  they  had  persisted  in  their  original  neg- 
ligence and  had  not  registered  the  transfer  as  soon  as  they 
got  it.  Meanwhile  a  judgment  creditor  of  the  vendor,  un- 
aware of  the  sales  and  having  discovered  that  the  vendor  was 
the  registered  owner  of  the  lands  sold,  had  registered  a  writ 
of  execution  against  the  titles.  Later,  the  transferees  regis- 
tered their  transfer  and  a  certificate  of  title  was  issued  to 
them  with  the  writ  endorsed  on  it.  They  brought  the  action 
to  have  the  registration  of  the  writ  cancelled  on  the  grounds 
that  they  had  acquired  the  full  equitable  and  beneficial  estate 
in  the  lands,  the  registered  owner  being  left  with  the  bare 
legal  title  only;  and  no  greater  effect  was  given  by  the  Act 
to  a  writ  of  execution  (by  which  was  meant  a  registered 
writ)  than  it  had  before  the  Act  was  passed  when  it  could 
only  attach  upon  an  execution  debtor's  interest  in  his  pro- 
perty (by  which  was  meant  his  actual  beneficial  interest  after 
allowing  for  the  interests,  equitable  as  well  as  legal,  of  all 
other  parties  not  execution  creditors).  The  execution  credi- 
tor, on  his  part,  relied  on  the  conclusive  character  of  a  certi- 

'2  Terr.  L.  R.  133;  26  S.  C.  R.  282. 
'  R.  S.  C.  1886,  c.  51,  s.  59. 
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ficate  of  title  and  the  rule  against  an  unregistered  instru- 
ment passing  an  estate  or  interest  in  land. 

"  The  question  of  law  to  be  decided,"  said  Maguire,  J., 
"  is  simply  this :  Is  an  execution  against  lands  duly  deli- 
vered to  the  registrar  binding  as  against  a  prior  but  unregis- 
tered transfer  to  a  bona  fide  purchaser  V  ^  That  was  not 
an  adequate  nor  even  a  correct  statement  of  the  issue.  The 
writ  had  not  only  been  duly  delivered  to  the  registrar,  but 
had  also  been  duly  registered ;  and  the  transfer  had  been 
registered  too.  The  plaintiffs  were  suitors  in  a  court  of 
equity  for  relief  against  the  express  provisions  of  a  statute. 
One  enacted  that  a  certificate  of  title  was  to  be  conclusive 
evidence  of  a  registered  owner's  (beneficial)  estate  or  interest 
in  the  property  described  in  the  certificate  at  the  time  of 
registration  of  an  instrument  on  it;*  at  the  time  of  registra- 
tion of  the  writ  the  certificate  of  title  showed  the  full  legal 
and  beneficial  estate  to  be  in  the  execution  debtor  (and 
vendor).  Another  provision  declared  that,  until  registered, 
an  instrument  could  not  pass  an  interest  or  estate  in  land;' 
the  plaintiffs'  transfer  was  still  unregistered  at  the  date  of 
registration  of  the  writ.  A  third  directed  that  registered 
instruments  were  to  have  priority  according  to  date  of  regis- 
tration and  not  of  execution;^  the  transfer  had  been  regis- 
tered after  the  writ.  The  plaintiffs  were  asking  for  relief 
against  each  of  these  rules.  The  questions  of  law  were,  first, 
had  the  court  any  jurisdiction  to  grant  the  relief  prayed; 
and,  secondly,  if  it  had,  were  the  plaintiffs  entitled  to  that 
relief?     And  of  these  two  questions  in  their  order. 

Eelief  against  an  express  statutory  enactment  is  never  or 
rarely  granted  by  a  court  of  equity ;  for  the  ''  principle  of 
equitable  construction  has  .  .  .  fallen  into  discredit  .  .  . 
and  may  now  be  considered  as  altogether  discarded  as  regards 
the  construction  of  most  modern  statutes."^  Consequently 
"  the  High  Court  at  the  present  day  declines  to  interfere  for 
the  assistance  of  persons  who  seek  its  aid  to  relieve  them 

'  At  p.  140. 

"Section  62. 

°  Section  59. 

"  Section  41. 

'Maxwell  Interpretntion  of  Statuies   (5th  ed.),  p.  420. 
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against  express  statutory  provisions.'^  ^  The  reason  is  that 
modern  acts  are  framed  with  a  view  to  equity  as  well  as 
law.''  The  reason  applied  here.  A  certificate  of  title  had 
expressly  been  made  conclusive  evidence  against  a  court  of 
equity  of  a  registered  owner's  beneficial  estate  save  in  given 
circumstances  which  did  not  obtain  in  this  case.^°  With 
equal  explicitness  an  unregistered  instrument  had  been  ren- 
dered incapable  of  passing  an  estate  or  interest  in  land,  even 
when  its  existence  was  known  to  the  person  concerned 
(fraud  apart),  any  rule  of  equity  to  the  contrary  notwith- 
standing.^ Eegistered  instruments  had  been  given  priority 
according  to  time  of  registration,-  and  the  priority  of  a  reg- 
istered instrument  is  conclusive  against  a  court  of  equity. 
To  take  the  case  of  a  registered  charge  such  as  a  mortgage. 
The  mortgage  is  a  limitation  on  the  registered  owner's  bene- 
ficial interest  in  his  property.  A  certificate  of  title  is  always 
conclusive  evidence  for  a  person  dealing  in  reliance  on  it, 
and  against  a  court  of  equity,'  of  that  interest,  either  as  un- 
limited by  registered  interests  carved  out  of  or  charged 
upon  it,  or  as  limited  to  the  extent  only  to  which  such  inter- 
ests may  have  been  registered  against  it.  A  certificate  of 
title,  therefore,  is  also  conclusive  evidence,  in  favour  of  the 
individual  transacting  and  against  a  court  of  equity,  of  the 
registered  limitations  (or  interests)  by  which  the  original 
beneficial  interest  of  a  registered  owner  has  been  reduced. 
It  is  also  conclusive  evidence  in  favour  of  the  person  trans- 
acting and  against  a  court  of  equity,  of  the  dates  upon  which 
the  reductions  were  respectively  made,  that  is  to  say,  of  the 
respective  priorities  of  the  registered  interests.  For,  if  the 
registered  owner  of  a  mortgage  proposes  to  sell  it,  the  certi- 
ficate of  title,  again  because  it  is  conclusive  evidence  in  fa- 
vour of  the  person  transacting  and  against  a  court  of  equity 
of  a  registered  owner's  beneficial  interest  in  land,  is  also  con- 
clusive evidence  in  favour  of  the  purchaser  of  the  mortgage 

•  Craies  Statute  Law  (4th  ed.),  p.  73. 

Uiid.,  pp.  73,  74;  Edwards  v.  Edwards  (1876),  2  Ch.  D.,  Mellish, 
L.J.,  at  p.  297. 
'"  Section   62. 
'  Section  126. 
'  Section  41. 
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and  against  a  court  of  equity,  of  the  beneficial  interest  of  the 
registered  owner  of  the  mortgaged  land  available  to  the  regis- 
tered owner  of  the  mortgage  in  satisfaction  of  the  mortgage 
debt,  and  of  the  ranking  of  the  mortgage  on  that  beneficial  in- 
terest, that  is  to  say,  its  priority  as  a  first,  second  or  later 
charge.  The  priority  of  a  mortgage  is  the  prime  test  of  the 
beneficial  interest  of  the  mortgagee,  the  registered  owner  of 
the  mortgage,  in  the  land.  But  it  is  not  the  only  test.  A 
mortgage  is  registered  for  what  it  may  be  worth ;  its  registra- 
tion is  no  proof  that  the  mortgage  money  has  been  advanced; 
and  it  is  a  well-known  fact  that  mortgage  companies  insist 
on  registration  of  a  mortgage  as  a  condition  precedent  to  the 
making  of  an  advance.  The  only  jurisdiction  open  to  a  court 
of  equity,  apart  from  fraud,  is  to  admit  an  inquiry  into  the 
fact  of  an  advance  or  of  its  repayment.  It  cannot  disturb 
a  registered  priority  save  for  fraud  and  want  of  consideration. 
And  so  with  any  registered  charge  on  land.. 

xMthough  these  provisions  were  primarily  intended  for 
the  benefit  of  persons  transacting  with  registered  owners  in 
reliance  on  their  certificates  of  title — the  register^ — yet  the 
Act  itself  expressly  enabled  others  who  had  not  so  transacted 
to  reap  the  same  benefit  :*  and  because  registration  confers 
indefeasible  title  the  provisions  worked,  of  necessit}',  to  the 
advantage  of  those  who  might  refrain,  whether  through  in- 
difference or  deliberateh',  from  examining  the  register.^  For 
the  same  reason  they  worked,  of  necessity,  to  the  advantage 
of  an  execution  creditor,  who  is  not  obliged  to  transact  on 
the  register  and  who  makes  no  profession  of  doing  so.  The 
act  in  force  at  the  time  of  ^F^7^•ie  v.  Jelleit  did  not  allow  an 
execution  creditor  to  lodge  a  writ  in  a  land  titles  office  unless 
he  could  point  to  land  belonging  to  the  debtor;^  and  a  writ, 
when  lodged,  was  immediately  registered  on  the  certificate  of 
title  for  the  land.  It  then  bound  the  land  and  any  transfer 
of  the  land  was  subject  to  the  writ.^  These  provisions  made 
the  execution  debt  a  registered  charge  upon  the  land  for  the 

*  See  previous  chapter. 

*  Executors  and  administrators ;  s.  91. 
■*  See  previous  chapter. 

'Section  94. 
'  Section  94. 
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purpose  of  enabling  the  execution  creditor  to  recover  his  debt 
out  of  the  land  with  priority  from  the  date  of  registration  of 
the  writ.  An  execution  creditor  thus  became  the  registered 
owner  of  an  interest  in  the  land  bound  and  his  position  as 
such  was  exactly  the  same  as  that  of  an  encumbrancee  or 
mortgagee.®  The  debtor's  certificate  of  title  was  conclusive 
evidence  against  a  court  of  equity  of  the  execution  creditor's 
title  to  a  charge  for  the  amount  of  the  judgment  debt  upon 
the  beneficial  estate  of  the  debtor  as  shown  by  his  certificate 
of  title  at  the  time  of  registration  of  the  writ  and  of  the 
priority  of  the  charge;  subject,  of  course,  to  the  right  of  the 
court  to  admit  evidence  that  the  debt  had  been  paid  though 
the  memorial  of  the  registration  of  the  writ  still  stood.  Con- 
sequently, notwithstanding  the  fact  that  the  execution  creditor 
had  not  transacted  in  reliance  on  the  register  his  registered 
title  to  a  charge  for  the  amount  of  his  judgment  on  the  bene- 
ficial interest  of  the  execution  debtor  as  disclosed  by  the 
debtor's  certificate  of  title  at  the  time  of  registration  of  the 
writ  could  as  little  be  defeated  by  a  court  of  equity  as  such  a 
court  could  defeat  the  title  of  the  debtor  (and  vendor)  him- 
self to  that  beneficial  interest. 

The  fact  that  a  writ,  when  registered,  was  to  operate  as  a 
caveat  as  well  as  to  bind  the  land,^  neither  added  to  nor 
detracted  from  its  effect  as  a  registered  charge  save  in  one  or 
two  particulars  which  are  not  in  point  here.  Anticipating 
conclusions  already  referred  to  ^^  and  stated  later,^  it  may 
be  said,  shortly,  that,  since  registration  of  an  instrument 
confers  indefeasible  title  to  a  right  of  some  sort  with  priority 
from  the  date  of  registration,  registration  of  a  caveat  confers 
an  indefeasible  right  to  prove  the  validity  of  the  interest 
claimed,  if  challenged,  with  priority  for  the  interest,  if  valid, 
from  the  date  of  the  caveat's  registration.  As  a  registered 
charge  the  debt  already  had  priority  as  of  the  time  of  regis- 
tration of  the  writ  and  the  execution  credit-or,  as  registered 
owner  of  the  charge,  already  had  indefeasible  title  to  it  unless 
it  could  be  shown  that  the  debt  had  been  paid. 

*  Section  3    (d)    and    (g)  ;    and    see   further:    Certificates    of 

JlTDGMENT  AND   WRITS   OF   EXECUTION,   infra. 

'Section  94. 

"  See  previous  chapter. 

^  See  The  Caveat,  infra. 
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The  first  question,  as  to  the  competence  of  a  court  of 
equit}-  to  grant  the  relief  prayed,  had,  therefore,  to  be  an- 
swered in  the  negative.  Consequently  there  was  no  need  to 
consider  the  second — whether  the  plaintiffs  were  entitled  to 
relief. 

What,  then,  were  the  reasons  for  holding  to  the  contrary  ? 

1.  It  was  said  that  "  One  must  not  forget,  however,  that 
the  Act  is  largely  framed  for  the  guidance  of  registrars,"  - 
and  ''the  apparently  general  words  of  section  59  (that  an 
unregistered  instrument  could  not  piass  an  estate  or  interest), 
and  62  (making  the  certificate  of  title  conclusive  evidence), 
may  be  given  effect  to  as  being  addressed  to  the  registrar,  and 
to  be  observed  by  him  so  far  as  he  is  concerned  in  the  per- 
formance of  his  duties."  ^  There  need  not  be  any  hesitation 
in  saying  that  this  view  was  mistaken.  Gibhs  v.  Messer^ 
had  already  decided  four  years  earlier  that  these  sections 
were  addressed,  not  to  registrars,  but  to  all  persons  who 
might  become  involved  in  transactions  in  land;  and  consti- 
tuted an  invitation  to  them  to  treat  a  certificate  of  title  as 
conclusive  evidence  of  title  and  estate  behind  which  they 
need  not  inquire  into  a  title's  history,  and  outside  of  which 
they  need  not  go  in  order  to  ascertain  who  were  interested 
in  a  property.  But  they  were  also  addressed,  with  others,  to 
courts  of  equity;  and  prohibited  them  from  enforcing  an 
unregistered  interest  as  against  an  interest  which  had  been 
registered  without  fraud.^ 

2.  It  was  said,  again,  that  the  Act  provided  for  a  person 
without  any  beneficial  interest  becoming  registered  as  owner, 
as,  for  instance,  the  personal  representative  of  a  deceased 
owner,  who,  when  registered,  was  to  be  '''  deemed  the  owner  " ; 
and  it  was  asked  whether  the  conclusive  character  of  a  certi- 
ficate of  title  rendered  a  court  of  equity  powerless  to  grant 
an  injunction  to  prevent  such  a  personal  representative  from 

'  Wllkie  V.  Jellett,  2  Terr.  L.  R.  at  143. 

'  Willkie  v.  Jelleit,  2  Terr.  L.  R.  at  145. 

*  Supra. 

^  Section  12G  of  the  Territories'  Act  corresponds  to  the  sections 
in  the  present  Acts  rendering  it  unnecessary  for  a  person  dealing 
with  a  registered  owner  from  inquiring  into  how  he  became  such,  etc. 
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improperly  dealing  with  the  laud,  or  to  restrain  an  execution 
creditor  of  the  personal  representative  from  selling  it.  A 
negative  reply  was  given  to  both  questions,  because  it  was 
considered  that  notwithstanding  the  plain  words  of  the  Act, 
they  did  not  prevent  a  court  of  equity  from  interfering  in 
such  circumstances.  It  is  inconceivable  that  the  occasions 
contemplated  could  arise.  The  certificate  of  title  of  an  exe- 
cutor or  administrator,  then  as  now,  set  out  his  fiduciary 
capacity,"  and  was  thus  conclusive  evidence  that  the  land 
described  in  it  was  not  his  personal  property.  By  no  possi- 
bility could  an  execution  creditor  of  an  executor  or  adminis- 
trator attach  and  sell  the  land. 

3.  It  was  pointed  out  that  while  section  fifty-nine  de- 
clared in  general  terms  that  an  unregistered  instrument  was 
to  be  incapable  of  passing  an  estate  or  interest  in  land,  sec- 
tion sixty-four  particularized  and  rendered  such  an  instru- 
ment incapable  of  passing  an  estate  or  interest  as  against 
a  bona  fide  transferee ;  thus  leaving  it  to  be  inferred  that  an 
instrument  which  had  not  been  registered  might  be  good 
against  persons  who  were  not  bona  fide  transferees.  In 
other  words,  the  express  mention  of  bona  fide  transferees  as 
the  class  of  persons  against  whom  an  unregistered  instrument 
was  to  be  ineffectual  excluded  those  who  were  not  within  the 
class  specified;  expressio  unius  exclusio  alterius.  Of  this  rule 
"Wills,  J.,  said  in  Colqulioun  v.  Brooks:''  "1  may  observe 
that  the  method  of  construction  summarized  in  the  maxim 
*  expressio  unius  exclusio  alterius '  is  one  that  certainly 
requires  to  be  watched  ...  the  failure  to  make  the  expressio 
complete  very  often  arises  from  accident,  very  often  from 
the  fact  that  it  never  struck  the  draftsman  that  the  thing 
supposed  to  be  excluded  needed  specific  mention  of  any 
kind."  Whatever  the  reason,  the  "  expressio "  in  section 
sixty-four  clearly  was  incomplete,  for  it  did  not  mention  a 
bona  fide  mortgagee,  or  lessee,  or  encumbrancee,  nor  did  it 
refer  generally  to  the  category  within  which  these  and  other 
persons  were  included  and  which  was  specifically  mentioned 

•  Section  91. 

'  (18S7),  19  Q.  B.  D.  at  406. 
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in  section  one  hundred  and  twenty-six,®  namely,  those  who 
dealt  with  a  registered  owner.  Referring  to  the  remarks  of 
Mr.  Justice  Willis,  Lopes,  L.J.,  said  in  the  court  of  appeal: 
"  The  maxim  '  expressio  unius  exclusio  alterius '  has  been 
pressed  upon  us.  I  agree  with  what  is  said  in  the  court  below 
by  Wills,  J.,  about  this  maxim.  It  is  often  a  valuable  ser- 
vant, but  a  dangerous  master  to  follow  in  the  construction  of 
statutes  or  documents.  The  exclusio  is  often  the  result  of 
inadvertence  or  accident,  and  the  maxim  ought  not  to  be 
applied  when  its  application,  having  regard  to  the  subject 
matter  to  which  it  is  to  be  applied,  lends  to  inconsistency  or 
injustice."  "  It  has  been  seen  that  a  necessary  consequence  of 
the  guarantee  by  the  Acts  of  indefeasible  title  to  persons 
who  transact  in  reliance  on  the  register,  and  who  register  their 
instruments  of  grant  or  charge,  is  that  the  same  indefeasible 
title  is  guaranteed  to  those  who  register  similar  instruments 
though  these  have  not  been  obtained  as  the  result  of  a  trans- 
action on  the  faith  of  the  register. ^°  To  hold,  as  was  done  in 
^Vilhie  V.  Jellett,  that  an  execution  creditor  who  has  regis- 
tered his  writ  of  execution  against  the  title  to  a  particular  pro- 
perty of  the  debtor  could  not  secure  indefeasible  title  for  this 
registered  charge  because  he  was  not  a  bona  fide  transferee, 
and  so  not  within  the  category  of  persons  mentioned  in  section 
sixty-four  as  those  against  whom  an  unregistered  instrument 
was  ineffectual,  was  clearly  an  application  of  the  maxim 
which  lent  to  inconsistency  in  construction,  since  it  must 
defeat  the  scheme  of  guaranteed  title  by  registration  which  the 
Act  established. 

4.  It  was  said,  again,  that  if  section  sixty-two,  which  made 
a  certificate  of  title  conclusive  evidence,  were  as  absolute  as 
the  execution  creditor  contended  there  would  be  no  need  for 
section  one  hundred  and  twenty-six,  which  relieved  anyone 
dealing  with  a  registered  owner  from  inquiring  how  he  be- 
came such,  and  into  the  existence  of  interests  created  or 
arising  since  he  received  his  certificate  of  title,  but  which  did 

*  Which  enacted  that  those  dealing  with  a  registered  owner  were 
not  affected  by  unregistered  instruments,  that  is',  as  already  observed, 
such  instruments  could  not  pass  an  estate  or  interest  as  against  them. 

»  (1888),  21  Q.  B.  D.  at  65. 

""  Supra,  previous  chapter. 
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not  a25pear  iu  the  register.  It  is  possible,  of  course,  that  the 
latter  section  was  not  essential  in  order  to  make  the  inten- 
tion of  the  Act  clear,  and  that  section  sixty-two,  with  sec- 
tion fifty-nine  (rendering  an  unregistered  instrument  incap- 
able of  passing  an  estate  or  interest  in  land),  would  have 
proved  an  adequate  statement  of  the  Act's  main  object.  But, 
however  that  may  be,  the  fact  was  that  the  legislature  had 
added  section  one  hundred  and  twenty-six,  and  had  thereby 
placed  its  intentions  beyond  dispute.  It  had  in  view,  first 
and  foremost,  the  interests  of  persons  dealing  directly  and 
immediately  with  owners  of  real  property  with  the  object  of 
acquiring  interests  in  such  property.  But  the  position  of 
others  who  had  not  so  dealt  had  also  been  kept  in  mind.  The 
personal  representative  of  a  deceased  owner,  it  has  been  seen, 
acquired  indefeasible  title,  as  does  a  devisee  under  a  will 
or  pursuant  to  an  intestacy,  and  even  the  donee  of  a  free  gift; 
all  because  legistration,  in  the  absence  of  fraud,  confers  in- 
defeasible title. ^  Section  one  hundred  and  twenty-six  did 
not  constitute  an  addition  to  the  conclusive  character  of  a 
certificate  of  title  nor  create  any  exception  to  the  principle 
of  indefeasible  title  by  registration.  The  fact,  therefore,  that 
the  execution  creditor  was  not  within  the  category  of  per- 
sons transacting  in  reliance  on  the  register  was  no  proof  at 
all  that  his  registered  title  could  be  defeated. 

5.  The  court  seems  to  have  rested  great  reliance  on  sec- 
tion one  hundred  and  thirty.  This  was  a  saving  clause  and 
ran :  "  Xothing  contained  in  this  Act  shall  take  away  or 
affect  the  jurisdiction  of  any  competent  court  on  the  ground 
of  actual  fraud  or  over  contracts  for  the  sale  or  other  dis- 
positions of  land."  The  saving  of  jurisdiction  in  fraud  was 
superfluous  because  this  had  already  been  preserved  by  sec- 
tions sixty-two  and  ninety-four,  and  also  because  no  statute 
can  be  made  the  instrument  of  fraud;  so  that  the  only  effect- 
ive part  of  the  clause  was  that  relating  to  the  jurisdiction 
over  contracts  and  other  dealings  with  land.  To  such  trans- 
actions a  registered  owner  of  land,  or  some  interest  in  land, 
was  a  necessary  party  and,  as  regards  them,  one  intention  may 
have   been   that   nothing   in    the   Act   should   prevent  their 

'  Supra,   previous  chapter. 
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enforcement,  either  against  registered  owners  and  in  favour 
of  the  other  parties  to  them  and  vice  versa,  or  their  setting 
aside  by  parties  who  might  be  interested  in  having  that  done; 
which  would  preserve  jurisdiction  in  specific  performance, 
breach,  mistake  and  all  the  rest.  The  section  is  practically 
identical  with  section  one  hundred  and  twenty-six  of  the 
Real  Property  Act  of  Manitoba  as  that  act  stood  in  1910,  and 
it  was  pointed  out  by  Cameron,  J.,  in  Williams  v.  Box%-  that 
the  latter  section  was  a  reproduction  of  the  first  sentence  of 
section  249  of  the  Real  Property  Act,  1886,  of  South  Au- 
stralia,^ which  reads :  "  ISTothing  contained  in  this  Act  shall 
affect  the  jurisdiction  of  the  courts  of  law  and  equity  in  cases 
of  actual  fraud,  or  over  contracts  or  agreements  for  the  sale 
or  disposition  of  land  or  over  equities  generally."  The 
learned  judge  continued :  "  The  full  intention  of  the  Au- 
stralian legislature  in  passing  the  declaratory  portion  of  the 
section  is  explained  by  what  follows."  *  What  followed  was 
this :  "And  the  intention  of  this  Act  is  that  notwithstanding 
the  provisions  herein  contained  for  preventing  the  particu- 
lars of  any  trusts  from  being  entered  in  the  register-book, 
and  without  prejudice  to  the  powers  of  disposition  or  other 
powers  conferred  by  this  Act  on  proprietors  of  land,  all  con- 
tracts and  other  rights  arising  from  unregistered  transac- 
tions may  be  enforced  against  such  proprietors  in  respect  of 
their  estate  and  interest  therein,  in  the  same  manner  as  such 
contracts  or  rights  may  be  enforced  against  proprietors  in 
respect  of  land  not  under  the  provisions  of  this  Act.'*  That 
is  to  say,  the  intention  was  to  preserve  the  powers  of  the 
courts  to  enforce  contracts  affecting  land  against  registered 
owners  and  not  to  allow  registered  owners  to  set  up  in  their 
own  favour  and  against  purchasers  and  the  like  the  conclu- 
sive character  of  their  certificates  of  title,  and  so  avoid  per- 
formance of  contracts  which  had  not  been  recorded  on  their 
certificates  by  means  of  caveats.  Regarding  this  avowed. pur- 
pose, Cameron,  J.,  observed :  "  The  intention  of  the  Mani- 
toba legislature,  although  not  expressed  in  words,  must  have 

'  19  M.  L.  R.  at  584. 

'  Ilofjg,  p.  39G.     It  is  also  to  be  found  in   the  other  Australian 
Torrens   Statutes. 

*19  M.  L.  R.  at  584. 
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been  the  same."  ^  It  was  left  to  be  gathered,  as  it  could  be 
gathered,  from  the  rest  of  the  Act.  The  observation  holds  good 
of  the  intention  behind  section  one  hundred  and  thirty  of  the 
Real  Property  Act  of  the  Territories  taken,  as  it  must  have 
been,  from  the  South  Australian  or  one  of  the  other  Torrens 
acts  of  Australia. 

But  section  249  of  the  Act  of  South  Australia  had  an 
important  proviso :  "  Provided  that  no  unregistered  estate, 
interest,  contract  or  agreement  shall  prevail  against  the  title 
of  any  bona  fide  subsequent  transferee,  mortgagee,  lessee  or 
encumbrancee  for  valuable  consideration  duly  registered 
under  this  Act."  That  is  to  say,  the  section  was  not  intended 
to  authorize  a  court  of  law  or  equity  to  enable  an  unregis- 
tered instrument  to  pass  an  estate  or  interest  against  a  reg- 
istered estate  or  interest.  The  proviso  was  omitted  from  the 
Act  of  the  Territories  (as  it  also  had  been  from  that  of  Mani- 
toba), and  an  adequate  explanation  of  the  omission  was  that 
sections  fifty-nine,  sixty-two  and  one  hundred  and  twenty- 
six  rendered  it  unnecessary  since  the  combined  effect  of  those 
sections  was  to  deprive  a  court  of  equity  of  all  power  to 
enforce  an  unregistered  interest  as  against  one  registered, 
except  in  cases  of  fraud.  The  execution  creditor  was  an 
encumbrancee  for  valuable  consideration,  his  transaction  had 
been  a  bona  fide  one,  and  his  title  duly  registered  in  the  man- 
ner prescribed  by  the  Act.  Section  one  hundred  and  thirty, 
therefore,  gave  a  court  of  equity  no  jurisdiction  whatever  to 
defeat  that  registered  title. 

Even  if  all  reference  to  the  proviso  were  omitted,  and 
section  one  hundred  and  thirty  were  considered  solely  in 
relation  to  the  statute  of  which  it  was  a  part,  the  result  would 
still  be  the  same;  for  the  conflict  between  it  and  sections 
sixty-two  (making  a  certificate  of  title  conclusive  evidence), 
fifty-nine  (rendering  an  unregistered  instrument  incapable 
of  passing  an  estate  or  interest  in  land),  and  one  hundred 
and  twenty-six  (relieving  from  inquiry  into  a  title's  history 
and  against  notice),  which,  as  has  been  seen,^  together  formed 
a  single  enactment  constituting  the  foundation  of  the  Act, 

^  Ibid. 

'  Supra,  previous  chapter. 
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and  deprived  a  court  of  equity  of  jurisdiction  to  open  an 
inquiry  into  a  title's  history  or  enforce  an  unregistered  in- 
terest against  one  which  had  been  registered,  became  a  con- 
flict between  a  general  and  a  special  enactment  in  the  same 
statute;  and  generalia  specialihus  non  derogant.  The  rule  is 
that  where,  in  the  same  or  a  subsequent  statute,  a  particu- 
lar enactment  is  followed  by  a  general  enactment,  and  the 
latter,  taken  in  its  most  comprehensive  sense,  would  overrule 
the  former,  the  particular  enactment  is  operative  and  the 
general  enactment  must  be  taken  to  affect  only  the  other 
parts  of  the  statute  to  which  it  may  properly  applyJ  Exp. 
Payne  ^  is  a  very  apposite  illustration  of  the  rule.  An  act 
of  George  IV.  compelled  a  friendly  society  to  provide  in  its 
regulations  for  the  settlement  of  every  dispute  between  the 
society  and  a  member  by  the  county  Justices  or  arbitrators, 
and  made  all  findings  by  the  justices  or  arbitrators  final, 
without  appeal,  and  not  removable  into  a  court  of  law  or 
restrainable  by  a  court  of  equity ;  in  other  words,  made  the 
findings  conclusive  both  at  law  and  in  equity.  The  County 
Pourts  Act  of  1846  gave  such  courts  jurisdiction  in  "  all 
pleas  of  personal  actions  where  the  debt  or  damage  claimed 
is  not  more  than  twenty  pounds."  A  member  of  a  building 
society,  having  withdrawn  from  it,  brought  an  action  in  the 
county  court  for  the  amount  of  his  share  which  was  less  than 
£20.  It  was  held  that  the  later  general  enactment  enabling 
a  county  court  to  entertain  any  personal  action  in  which  the 
claim  did  not  exceed  a  given  sum  could  not  override  the 
earlier  special  enactment  expressly  depriving  every  court  of 
law  and  equity  of  jurisdiction  in  a  dispute  between  a  mem- 
ber of  a  building  society  and  the  society.  In  the  same  way 
the  special  enactment  in  the  Eeal  Property  Act  of  the  Terri- 
tories depriving  a  court  of  equity  of  all  power  to  defeat  the 
title  for  a  duly  registered  interest  (save  for  fraud)  was  not 
to  be  overriden  by  the  later  general  enactment  giving  such  a 
court  jurisdiction  over  contracts  for  the  sale  or  other  dis- 
position of  land.  For,  taken  in  its  most  comprehensive 
sense  of  enabling  a  court  of  equity  to  enforce  such  a  contract, 

'Roniilly,  M.R.,  Preity  v.  Solly,  26  Beav.  at  610;  Hals.,  XXII., 
p.  169;   Taijlor  v.   Oldham  Corpn.    (1876),  4  Ch.  D.  395. 
'  (1&49),  18  L.  J.  Q.  B.  197. 
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when  unregistered,  against  the  registered  owner  of  an  inter- 
est in  the  land  sold  other  than  the  vendor — the  construction 
placed  on  the  section  in  ^Yilkie  v.  Jellett — it  would  com-; 
pletely  overrule  the  earlier  sections  which  took  away  from 
such  a  court  all  jurisdiction  (save  in  fraud)  to  enforce  an 
unregistered  interest  against  one  registered.  Section  one 
hundred  and  thirty  had  to  be  taken  to  affect  what  other  parts 
of  the  statute  to  which  it  was  properly  applicable.  One  ap- 
propriate application  was  the  provision  which  gave  a  court 
of  equity  jurisdiction  in  fraud,  for  it  would  be  clear  dishon- 
esty in  a  registered  owner  to  attempt  to  repudiate  a  con- 
tract, when  unregistered,  on  the  plea  that  his  certificate  of 
title  was  conclusive  evidence  that  he  had  not  parted  with  the 
interest  claimed. 

The  correctness  of  these  views  is  illustrated  by  what  hap- 
pened in  Manitoba  after  the  supreme  court  of  the  Dominion 
had  reversed  the  decision  of  the  Manitoba  court  of  appeal  in 
^yiUiams  v.  Box,^  a  case  concerned  with  the  competence  of  a 
court  of  equity  to  reopen  a  foreclosure  under  the  Eeal  Pro- 
perty Act.  Mathers,  C.J.K.B.,  had  held  in  the  court  of  first 
instance  that  although,  apart  from  the  Act,  the  reason  ad- 
vanced for  reopening  the  foreclosure  was  a  valid  one,  yet  the 
conclusive  character  given  by  the  Act  to  the  mortgagee's 
certificate  of  title,  in  other  words,  the  indefeasible  title  which, 
in  the  absence  of  fraud,  the  Act  guaranteed  to  him,  was  guar- 
anteed in  terms  so  clear  as  to  exclude  the  court's  jurisdiction ; 
a  finding  confirmed  by  the  provincial  court  of  appeal.  The 
supreme  court  of  the  Dominion  reversed  the  decision,  in  part 
and  mainly,  on  account  of  section  one  hundred  and  twenty-six 
of  the  Eeal  Property  Act,  which,  save  for  some  verbal  addi- 
tions which  hardly  widened  its  effect,  was  identical  with  sec- 
tion one  hundred  and  thirty  of  the  Act  of  the  Territories. 
The  legislature  took  the  first  opportunity  of  repealing  the 
section.  It  was  just  as  though  the  legislature  had  said: 
"  We  had  thought  that  our  intention  to  confer  indefeasible 
title  upon  a  registered  owner  who  had  got  on  to  the  register 
without  fraud  had  been  so  clearly  expressed  in  the  words 
depriving  a  court  of  law  or  equity  of  any  jurisdiction  to 

« 44  S.  C.  R.  1 ;  19  M.  L.  R.  560. 
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defeat  his  title  except  for  fraud,  that  it  was  impossible  to 
construe  our  saving  of  the  jurisdiction  of  a  competent  court 
to  deal  with  questions  regarding  agreements  of  sale,  mort- 
gages, and  equitable  rights  as  an  intention  to  save  a  court 
of  equity's  jurisdiction  to  defeat  a  registered  title  on  any 
other  grounds  than  fraud.  It  appears  that  we  are  mistaken. 
We  do  not  intend  a  registered  title  to  be  defeated  except  on 
the  ground  of  fraud,  or  where  there  is  another  certificate  of 
title  for  the  same  estate  or  interest  in  existence.  Accord- 
ingly we  repeal  the  section."  ^° 

The  case  of  Barnes  v.  Baird,^  which  was  referred  to  in 
Williams  v.  Box,  contained  circumstances  completely  differ- 
entiating it  from  the  latter  case,  and  which  brought  it  within 
the  scope  of  section  one  hundred  and  twenty-six.  A  mort- 
gage had  been  foreclosed  and  a  certificate  of  title  issued  to 
the  mortgagee  after  which  his  agent,  who  had  a  suflBcient 
authority  to  do  so,  entered  into  an  agreement  with  the  mort- 
gagor by  which  she  was  to  pay  a  sum  equal  to  the  former 
mortgage  debt  and  so  recover  the  property.  Under  this 
agreement  the  mortgagor  was  let  into  possession  and  made 
several  payments  on  account  of  the  debt.  Then,  for  some 
unexplained  reason,  the  mortgagee  sued  for  possession  of  the 
land  and  mesne  profits  and,  in  reply  to  a  defence  setting  up 
the  agreement,  which  had  not  been  registered  by  means  of  a 
caveat,  pleaded  the  conclusiveness  of  his  certificate  of  title. 
Here  was  the  very  kind  of  case  which  had  been  contemplated 
by  section  one  hundred  and  twenty-six.  A  registered  owner 
was  attempting  to  take  advantage  of  the  evidential  finality 
given  to  his  certificate  of  title  to  repudiate  a  contract  for  the 
disposal  of  his  property,  a  contract  which,  it  is  true,  was 
unregistered,  but  was  being  sought  to  be  enforced  against 
him,  and  not  against  a  third  party  with  a  registered  interest. 

"  Leave  to  appeal  to  the  Privy  Council  was  refused.  The  fact 
is  no  indication,  however,  that  the  judgment  was  appro\tfd.  Leave 
is  not  readily  granted  when  an  appeal  has  first  been  made  to  the 
Supreme  Court  at  Ottawa  ;  nor  was  the  sum  involved  large.  Then 
the  section  had  apparently  been  repealed  before  the  question  of 
leave  had  been  considered,  the  repeal  having  been  passed  iu  March 
and  leave  refused  in  July,  and  the  point  raised  was  no  longer  of 
general  interest. 

» 15  M.  L.  R.  162. 
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It  would  really  seem  that  although  the  agreement  was  ap- 
parently expressed  in  terms  of  the  law  of  mortgage  and  was 
considered  in  those  terms  in  the  judgment,  the  transaction 
was,  in  actual  fact,  an  entirely  new  disposal  of  the  property 
in  the  form  of  a  contract  of  sale  for  a  purchase  price  equal  to 
the  amount  of  the  former  mortgage  deljt,  and  not  in  any 
legal  sense  an  agreement  for  redemption.  The  former  mort- 
gagee had  ceased  to  be  such  and  had  become  registered 
owner  of  the  property  with  a  conclusive  title,  save  in  case  of 
fraud  or  when  its  conclusiveness  was  sought  to  be  made  use 
of  to  repudiate  a  contract  which  did  not  appear  on  it  in  the 
form  of  a  suitable  memorial  of  registration,  which,  after 
all  is  a  fraudulent  proceeding.  Be  that  as  it  may,  the  cir- 
cumstances of  the  case  were  such  as  clearly  gave  a  court  of 
equity  jurisdiction  to  enforce  the  agreement,  though  un- 
registered, against  the  former  mortgagee  by  virtue  of  section 
one  hundred  and  twenty-six. 

6.  Morton  v.  Coivan,-  a  case  decided  under  the  Compan- 
ies Act  of  Ontario,  was  cited  as  an  authority  directly  in 
point.  Section  52  of  the  act^  made  a  transfer  of  stock  in- 
valid for  any  purpose  whatsoever  (save  as  exhibiting  the 
rights  of  the  parties  or  when  made  under  an  order  of  court), 
unless  entered  in  the  books  of  the  company.  A  shareholder 
had  transferred  his  shares  but  the  transferee  had  not  regis- 
tered the  transfer.  An  execution  creditor  of  the  transferor 
took  out  a  writ  of  fi.  fa.  under  which  the  shares  were  sold, 
and  the  transferee  sought  to  have  the  sale  set  aside  on  the 
ground  that,  although  he  had  not  registered  the  transfer,  the 
equitable  and  beneficial  interest  in  the  shares  had  nonetheless 
passed  to  him.  It  was  held  that  the  transferor  had  no  bene- 
ficial interest  in  the  shares  at  the  time  of  the  sale,  which  was 
accordingly  invalid;  the  transfer  being  effectual  to  indicate 
the  respective  rights  of  the  transferor  and  transferee,  and 
showing  ^lat  the  beneficial  interest  in  the  shares  had  passed 
to  the  latter;  and,  the  rule  as  to  sales  by  the  act  of  the  law 
being  that  what  is  sold  is  the  extent  of  the  debtor's  interest 
in  the  property  sold,  there  was  no  interest  of  the  debtor  to 

=  25  O.  R.  529. 

'  See  now  R.  S.  O.  1914,  c  178,  s.  60. 
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Bell.  The  case  was  not  an  authority  for  the  simple  reason 
that  while,  under  the  rule  of  law  applied,  the  debtor's  bene- 
ficial interest  was  such  as  he  might  retain  after  allowing  for 
all  trusts  and  equities  to  which  his  property  had  become 
subject,*  the  Eeal  Property  Act  of  the  Territories  had  made 
the  beneficial  interest  of  a  registered  owner  of  land  to  con- 
sist in  his  interest  as  disclosed  by  the  register ;  that  is  to  say, 
his  original  interest  as  limited  Ijy  the  interests  of  others 
entered  on  the  register.  The  plaintiffs'  transfer  had  not 
been  registered  at  the  time  of  registration  of  the  writ.  Con- 
sequently the  writ  attached  on  such  interest  as  the  execution 
debtor's  certificate  of  title  showed  him  to  have  unaffected  by 
the  equitable  but  unregistered  interest  of  the  plaintiffs. 

7.  It  was  pointed  out  that  a  registered  writ  of  execution 
was  to  operate  as  a  caveat  against  the  transfer  by  the  owner 
of  the  land,  and  then  it  was  asked :  "  But  can  a  vendor  in 
such  a  case  as  the  present  be  said  to  be  the  owner?"  ^  It  was 
held  that  he  could  not  because  the  purchasers  had  become 
the  owners  in  equity.  The  question  shows  the  same  failure 
to  grasp  the  real  object  of  the  Act  as  was  displayed  in  the 
view  that  the  section  giving  to  a  certificate  of  title  its  con- 
clusive character  was  addressed  to  registrars.  Before  anyone 
dealing  with  a  registered  owner  in  reliance  on  the  register 
he  was  conclusively  the  owner  of  the  estate  shown  by  the 
register,^  though  in  the  eye  of  a  court  of  equity  he  mighti 
have  ceased  to  be  such.  This  was  also  his  position  before  all 
persons  who,  though  not  dealing  with  him  on  the  faith  of 
his  registered  title,  yet  duly  registered  their  instruments  of 
grant  or  charge.  And  his  position  was  the  same  before  those 
whom'  the  Act  placed  in  the  situation  of  persons  transacting 
on  the  register  of  whom  an  execution  creditor  with  a  duly 
registered  writ  was  one.'^ 

8.  It  was  said  that  National  Batik  of  Ausiralasia  v.  Mor- 
row ^  was  a  case  in  point.     The  citation  was  not  a  happy  one, 

^Whiticorth  v.  Gnugrain  (1842),  3  Ha.  415;  Eyre  v.  M'Dowall 
(1861),  9  H.  L.  C.  618. 

'  At  p.  148. 

*  Supra,   previous  chapter. 

^  See  previous  chapter  and  Certificates  of  Judgment  and  Writs 
OF  Execution,  infra. 

»13  Vict.  L.  R.  2. 
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because,  as  the  court  remarked,  it  was  asked  to  give  an  opin- 
ion on  a  state  of  facts  which  were  not  the  facts  before  it.' 
Consequently  the  judgment  was  rather  in  the  nature  of  a 
obiter  dictum  than  a  positive  decision.  Then  the  case  was 
concerned  with  two  unregistered  instruments,  the  earlier  one 
being  an  unregistered  and  so  equitable  mortgage,  the  later  an 
unregistered  transfer  from  a  sheriff  after  a  sale  in  execution; 
and  the  point  to  be  decided  was,  in  the  words  of  the  court, 
"  whether  a  purchaser  from  the  sheriff  for  value  and  without 
notice  under  an  execution  issued  on  a  judgment  of  the  Su- 
preme Court,  when  all  the  requirements  of  the  lOGth  section 
of  Act.  No.  301  have  been  complied  with  is  or  is  not  affected 
by  an  unregistered  security."  The  question  was  answered 
in  the  aJSBrmative,  because  '"  the  purchaser  from  the  sheriff 
in  fact  only  buys  a  charge  upon  the  judgment  debtor's  inter- 
est in  the  land,  and  that  charge  is  clearly  subject  to  any 
earlier  equitable  or  legal  charge."  However  true  that  may  be 
of  the  Act  of  Victoria,  and  its  correctness  has  been  ques- 
tioned,® it  had  no  application  at  all  to  the  Act  of  the  Terri- 
tories. Once  his  writ  was  registered  in  the  manner  pre- 
scribed by  the  Act  an  execution  creditor  stood  in  exactly  the 
same  position  as  an  encumbrancee  with  a  registered  encum- 
brance. He  had  an  indefeasible  registered  security.  A 
sheriff's  sale  was  a  proceeding  analogous  to  a  sale  under  a 
mortgage  or  encumbrance,  and  the  provisions  of  the  Act 
which  required  confirmation  of  the  sale  by  the  court .  and 
certain  notices  were  designed  to  afford  an  execution  debtor  a 
protection  similar  to  that  extended  to  a  mortgagor.  Conse- 
quently what  a  purchaser  bought  at  a  sheriff's  sale  under  the 
Eeal  Property  Act  of  the  Territories,  and  what  he  buys  to- 
day under  all  the  present  Acts,  is  not  a  charge  on  the  execu- 
tion debtor's  beneficial  estate  after  allowing  for  all  prior 
equitable  interests,  but  his  beneficial  estate  or  interest  as 
shown  by  the  register  at  the  time  of  the  registration  of  the 
writ,  that  is,  the  debtor's  estate  or  interest  in  the  land  subject 
only  to  such  interests  as  may  have  been  registered  prior  to 
the  registration  of  the  writ  of  execution.  It  was  held  in  the 
Dominion  court  of  appeal  that  the  object  of  section  106  of 

•  See  Mr.  Hogg's  article  referred  to  infra. 
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the  Act  of  Victoria  and  of  section  94  of  the  Act  of  the  Terri- 
tories, each  providing  for  registration  of  writs  of  execution, 
was,  "  not  to  give  the  execution  creditor  any  superiority  of 
title  over  prior  unregistered  transferees,  but  merely  to  pro- 
tect the  land  against  intermediate  sales  and  dispositions  by 
the  execution  debtor/'  ^'*  It  is  a  commonplace  of  the  inter- 
pretative construction  of  statutes  that  an  act  of  parliament 
has  to  be  construed  as  a  whole.  Section  ninety-four  has, 
therefore,  to  be  read  in  conjunction  with  the  general  purpose 
of  the  Real  Property  Act  which  was  to  confer  indefeasible 
title  on  every  registered  instrument.  Eegistration  of  a  writ 
of  execution  gave  the  execution  creditor  indefeasible  title  to 
a  charge  on  the  debtor's  property  to  the  amount  of  the  writ 
with  priority  from  the  date  of  registration  of  the  writ  and 
so  that  very  superiority  of  title  over  prior  unregistered  trans- 
ferees which  the  court  denied  him. 

Wilhie  V.  Jellett  has  recently  been  adversely  criticised,^ 
along  with  decisions  of  similar  import  in  Australia,  and 
compared  with  the  case  of  Pirn  v.  Coyle  ^  on  the  Local  Eegis- 
tration of  Title  (Ireland)  Act  establishing  in  Ireland  a  sys- 
tem of  registration  of  title.  A  transferee  whose  transfer 
was  of  a  date  earlier  than  the  date  of  registration  of  a  judg- 
ment mortgage,  that  is,  a  certificate  of  judgment  or  writ 
accompanied  by  a  memorandum  of  the  land  to  be  charged, 
had  registered  the  transfer  after  the  judgment  mortgage; 
and  it  was  contended  that  since  the  judgment  debtor  (and 
registered  owner)  had  parted  with  his  beneficial  interest  in 
the  property  by  executing  the  transfer,  there  was  nothing 
left  upon  which  the  judgment  mortgage  could  attach.  The 
facts  of  the  case  were  thus  on  all  fours  with  those  in  ^Villcie 
V.  Jellett.  For  all  practical  purposes,  the  relevant  provisions 
of  the  Irish  Act  and  those  of  the  Eeal  Property  Act  of  the 
Territories  are  identical.  Both  Acts  give  priority  to  a  reg- 
istered transfer  and  a  registered  judgment  or  writ,  accom- 
panied by  a  memorandum  of  the  land  to  be  charged,  accord- 

"44  S.  C.  R.  at  292. 

*  See  an  article  by  Mr.  J.  E.  Hogg  in  the  Canadian  Law  Times, 
vol.  38  (1918). 

'  (1907),  1  I.  R.  3.30. 
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ing  to  (late  of  registration,^  Both  Acts  declare  a  transfer 
incapable  of  conferring  or  passing  an  estate  or  interest  in 
land  until  registered.*  The  Irish  Act  makes  the  register 
"  conclusive  evidence  of  the  title  of  the  owner  to  the  land  as 
appearing  thereon,"  ^  while  the  Act  of  the  Territories  did 
the  same,  and,  in  the  matter  of  verbal  expression  at  all 
events,  went  further  and  made  the  register  conclusive  "  at  law 
and  in  equity  as  against  Her  Majesty  and  all  ])ersons  whom- 
soever that  the  person  named  in  such  certificate  is  entitled 
to  the  land  for  the  estate  of  interest  therein  specified."  ® 

It  was  held  that  the  rule  against  an  unregistered  transfer 
conferring  an  estate  or  interest  on  the  transferee  kept  the 
beneficial  interest  in  the  registered  owner  until  registration 
of  the  transfer ;  that  the  register  was  to  be  looked  to  and  could 
be  relied  on  for  the  registered  owner's  estate,^  and  for  the 
priority  of  registered  dealings  inter  sef  and  that  an  allow- 
ance of  priority  to  the  registered  judgment  mortgage  over 
the  unregistered  transfer  represented  the  only  way  in  which 
the  legislation  could  be  worked;^  for  any  other  construction 
of  the  Act  would  not  only  be  contrary  to  its  language  but 
would  frustrate  its  purpose  by  making  registered  titles  liable 
to  defeasance. ^^ 

These  views  coincide  with  the  relevant  conclusions 
reached  in  the  previous  chapter  regarding  the  conclusive 
character  of  a  Western  Canadian  certificate  of  title  in  the 
matter  of  a  registered  owner's  beneficial  estate  or  interest  in 
his  property  and  the  indefeasible  title  and  priority  conferred 
by  registration  on  one  who,  though  he  has  not  dealt  with  the 
registered  owner  in  reliance  on  the  register,  registers  an  in- 
strument of  charge  against  that  interest  or  estate.  Yet  the 
expressions  used  in  the  Irish  Act  are  not  so  wide  as  those  of 

'54  &55  Vict.  c.  66,  ss.  36.  45  (1).  (7i)  and  (i),  and  49;  R.  S.  C. 
1886,  c.  51,  s.  41. 

*  Ihid.,  s.  35 ;  Ihid.,  s.  59. 

*  54  &  55  Vict.  c.  66,  s.  34. 
'R.  S'.  C.  1886,  c.  51,  s.  62. 
'  Sir  S.  Walker,  C,  at  336. 
'Fitzgibbon,   L.J.,   at  337. 

'  Sir  S.  Walker,  C,  at  335. 
"Fitzgibbon,   L.J.,  at  337. 
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the  Canadian  Acts.  There  is  no  explicit  exclusion  of  a  court 
of  equity  from  all  jurisdiction  to  defeat  the  title  for  a  regis- 
tered interest  save  on  the  ground  of  fraud.  But  in  spite  of 
the  absence  of  such  an  unmistakable  manifestation  of  inten- 
tion from  the  Act  of  Ireland,  the  Irish  court  of  chancery 
found  no  difficulty  in  coming  to  the  conclusion  that  the  lan- 
guage employed  was  sufficient  to  make  perfectly  clear  the 
evidential  finality  intended  to  be  given  to  the  register,  the 
inviolate  character  of  the  rule  as  to  priority,  and  that  iur 
defeasible  title  was  got  by  registration;  and  this  without  re- 
gard to  the  question  whether  the  holder  of  a  registered  inter- 
est had  or  had  not  dealt  in  reliance  on  the  register ;  although 
the  main  object  of  the  Irish  Act,  like  that  of  any  statute 
creating  a  scheme  of  registration  of  title  to  land  which 
makes  a  land  certificate  conclusive  evidence  of  title  and 
estate  and  renders  an  unregistered  instrument  incapable  of 
passing  an  estate  or  interest  in  land,  must  perforce  be  to 
relieve  anyone  dealing  in  reliance  on  the  register  from  all 
necessity  for  going  behind  the  register  in  order  to  determine 
a  title's  validity  or  for  going  outside  of  it  to  ascertain  what 
persons,  if  any,  besides  the  registered  owner,  are  interested 
in  the  property. 

Since  the  registered  judgment  mortgage  was  the  Irish 
eqliivalent  of  a  writ  of  execution  when  registered  against  the 
title  or  the  land  intended  to  be  charged,  as  was  the  case  with 
the  writ  in  Wilkie  v.  Jellett,  it  is  important  to  note  what 
Pirn  V.  Coyle  decided  concerning  the  extent  of  the  judgment 
debtor's  interest  liable  in  satisfaction  of  the  execution  debt.^ 
The  rule  in  regard  to  land  held  by  common  law  title,  as  laid 
down  in  WhitwortJi  v.  Gaugrain,-  and  confirmed  by  the 
House  of  Lords  in  Eyre  v.  M'DoicaU,^  was  that  a  judgment 
mortgage  could  only  attach  on  the  debtor's  beneficial  interest 
in  his  property;  tliis  beneficial  interest  being  his  full  bene- 
ficial interest  as  limited  by  the  trusts  or  equities  to  which, 
the  property  had  become  subject.     The  court  was  careful  to 

'  In  the  article  referred  to,  Mr.  Hogg  states  that  it  was  held 
that  Eyre  v.  M'DoicaU  did  not  apply  to  registered  land.  This  was 
not  so. 

^  (1842),  3  Ha.  415. 

'  (1861),  9  H.  L.  C.  fil8. 
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point  out  in  Pirn  v.  Coyle  that  its  decision  was  not  in  con- 
flict with  Eyre  v.  M'Dowall.  A  registered  judgment  mort- 
gage still  attached  on  the  debtor's  beneficial  interest  though 
his  land  was  registered  land.  But  the  extent  of  this  bene- 
ficial interest  was  defined  by  the  Act ;  and  was  the  full  bene- 
ficial interest  as  limited  by  the  interests  of  others  duly  en- 
tered in  the  register. 


CHAPTER  V. 

The  Register,  Registration  and  Priority. 

It  lias  been  said  that,  regarded  as  a  whole,  the  register 
consists  of  the  certificates  of  title  for  all  the  lands  under  the 
Acts,  while  regarded  in  relation  to  a  particular  property  it 
consists  of  the  certificate  of  title  for  that  property.  All  the 
Acts  define  the  register  in  the  first  and  larger  sense,  and 
though  the  definitions  differ  in  phraseology  each  denotes  the 
same  thing.  The  register  is  either  the  volumes  in  which 
certificates  of  title  are  entered  and  bound,^  or  the  book  in 
which  are  entered  all  certificates  of  title,  each  certificate  con- 
stituting a  separate  folio  of  the  book.^  But  these  bound 
volumes  of  certificates  of  title  do  not  constitute  the  entire 
Register.  The  definitions  of  the  register  in  the  Real  Pro- 
perty Act  of  Xew  South  Wales  and  the  Transfer  of  Land  Act 
of  Victoria — the  principal  models  for  the  Acts  of  Western 
Canada — are  identical  with  the  definitions  of  the  Canadian 
Acts,  the  register  in  each  case  being  called  a  "  register- 
book."  ^  It  has  been  said  of  the  register-book  that  "  this, 
however,  is  not  the  whole  of  the  register,  for  there  are  two 
other  collections  of  documents  which  form  important  ad- 
juncts to  it,  and  without  which  certificates  of  title  are  not 
absolutely  complete.  These  consist,  first,  of  the  instruments 
of  transfer,  lease,  mortgage,  charge,  &c.,  which  have  been 
executed  by  registered  proprietors,  and  on  the  faith  of  which 
entries  have  been  made  in  the  register-book;  and,  secondly, 
of  maps  and  plans  deposited  either  on  the  land  being  origi- 
nally brought  under  the  system  or  subsequently  on  a  single 
parcel  of  land  being  divided."  * 

Considered  in  relation  to  anyone  transacting  in  reliance 
on  a  Canadian  register,  this  description  is  too  wide  in  one 
particular  and  not  wide  enough  in  another.     Since  a  person 

'Man.   2    {x) . 

^Sask.  27;   Alta.  2    (?)    21. 

=  Hogg,  p.  512,  s.  50  ;  p.  103,  s.  32. 

*nogg,  763. 

L.T.— 6 
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dealing  on  the  faith  of  the  register  need  not  go  behind  the 
certificate  of  title,  a  transfer  or  any  other  instrument  pur- 
suant to  which  the  certificate  has  been  issued  is  never  part  of 
the  register  on  the  strength  of  which  he  transacts.     On  the 
other  hand,  a  memorial  of  any  instrument  on  a  certificate  of 
title  is  a  reference  to  the  instrument;  and  a  reference  in  one 
document  to  another  incorporates  the  latter  in  the  former.' 
Mortgages,  leases  and  plans,  memorials  of  which  have  been 
endorsed  on  the  certificates  of  title  for  the  lands  to  which 
they  relate,  are  consequently  incorporated  in  those  certifi- 
cates, in  other  words^  are  part  of  the  register.     It  is  to  be 
observed,  however,   that  such  instruments  are   complete  in 
themselves,  while  a  caveat,  which  also  becomes  part  of  the 
register  on  a  memorial  of  it  being  endorsed  on  the  certifi- 
cate of  title  for  the  land  which  it  affects,  is  not;  for  it  usually 
refers  to  a  document  or  even  a  series  of   documents  upon 
which  it  is  founded.     Consequently  in  such  a  case  not  only 
the  caveat,  but  also  every  document  of  which  it  makes  men- 
tion, is  part  of  the  register.     It  cannot  possibly  be  other- 
wise; for  the  precise  extent  of  the  registered  owner's  interest 
is  only  to  be  determined  by  an  examination  of  all  such  docu- 
ments. A  person  dealing  with  a  registered  owner  is  not  called 
on  to  examine  unregistered  instruments,  that  is,  instruments 
which  are  not  part  of  the  register.     Conversely,  all  instru- 
ments which  such  a  person  is  compelled  to  examine  in  order 
to  ascertain  the  registered  owner's  interest  are  part  of  the 
register  —  are     registered     instruments;     registered     either 
directly,  as  in  the  case  of  mortgages,  leases  and  plans,  or 
indirectly,  as  in  the  case  of  instruments  founding  caveats. 
The  recently  repealed  •  Land  Titles  Act  of  Saskatchewan 
permitted  registration  of  a  caveat  in  order  to  protect  an 
interest  in  land,  although  there  was  no  documentary  evidence 
to  support  the  claim ;  thus  overriding  the  Statute  of  Frauds.' 
The  new  Act  of  191?  omits  this  provision,  and  it  has  no  place 
in  the  Acts  of  the  other  two  provinces.     The  question  thus 
arises  whether  a  written  instrument  is  necessary  to  found  a 

^  Smart  v.  Prujean.  6  Ves.  at  565  ;  Lleicellyn  v.  Earl  of  Jersey. 
11  M.  &  W.  at  1S9  :  In  re  the  goods  of  Smart  (1902),  L.  R.  P.  at  240: 
Smith  V.  City  of  Saskatoon.  4  D.  L.  R.  521. 

•1913   (Sask.),c.  30,  s.  15. 
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caveat.  An  answer  in  the  negative  has  been  given  in  Re 
Wark  Caveat,''  a  Saskatchewan  case  decided  in  1909  before 
the  amendment  to  the  repealed  Land  Titles  Act  had  been 
passed  making  writing  unnecessary.  It  was  held  that  a  caveat 
unsupported  by  a  written  document  must  remain  on  the 
register  pending  the  decision  of  a  court  on  the  validity  of 
the  claim;  and  the  logical  result  of  such  a  view  would  seem 
to  be  that  the  memory  of  the  caveator,  and  possibly  those  of 
other  people,  might  have  to  be  regarded  as  part  of  the  reg- 
ister, for  these  must  be  examined  before  it  could  be  deter- 
mined whether  the  registered  owner  had  alienated  or  encum- 
bered the  interest  shown  in  his  certificate  of  title,  and  to  what 
extent.  But  it  would  be  giving  effect  to  the  intention  of  the 
Acts  that  the  register  is  to  be  deemed  a  complete  record  of 
title  when  anyone  is  transacting  with  the  registered  owner,  to 
refuse  registration  to  a  caveat  the  claim  set  out  in  which  was 
not  completely  evidenced  by  a  document  appropriate  to  the 
purpose ;  which,  after  all,  is  merely  to  insist,  where  the  Acts 
are  concerned,  on  a  strict  construction  of  section  four  of  the 
Statute  of  Frauds. 

For  a  person  transacting  in  reliance  on  it  the  register 
consists,  then,  not  merely  of  the  certifica^-e  of  title  for  the 
land  with  which  his  transaction  is  concerned,  but  also  of 
every  instrument  referred  to  in  the  certificate  or  a  memorial  of 
which  has  been  endorsed  on  the  certificate,  and  of  all  docu- 
ments, reference  to  which  is  made  in  such  instruments. 

An  instrument  is  deemed  to  be  registered  under  the  Acts 
of  Victoria  and  Xew  South  Wales  when  a  memorial  of  it  has 
been  entered  on  the  certificate  of  title  for  the  land  to  which 
it  relates;*  and  the  intention  and  practice  is  for  all  me- 
morials of  registration  to  be  entered  on  the  folium  of  the 
register  appropriated  to  the  land  affected.^  The  same  in- 
tention appears  in  the  Western  Canadian  Acts  under  which 
registration  of  an  instrument  consists  in  the  endorsement  of 
a  memorial  of  the  instrument  on  the  certificate  of  title  for 
the  land  to  which  the  instrument  has  reference.^"     Conse- 

'2  S.  L.  R.  431. 

» Hogg,  p.  513,  s.  54 ;  p.  104,  s.  35. 

•Hogg,  p.   922. 

'"Man.  90;  Sa.sk.  2,  s.-s.  11   (6),  27,  49;  Alta.  2   (m),  21.  22. 
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quently,  no  matter  where  else  or  in  what  other  book  or  regis- 
ter a  memorial  of  an  instrument  may  have  been  entered,  the 
instrument  has  not  been  registered  until  a  memorial  of  it 
has  been  endorsed  on  the  certificate  of  title  for  the  land  which 
it  affects.  The  consequences  of  this  position  are  rather 
important,  and  first  of  those  entailed  on  a  certificate  of  judg- 
ment in  Manitoba. 

All  that  the  ,Eeal  Property  Act  says  about  a  certificate 
of  judgment  is  that  such  a  certificate  is  an  encumbrance,  and 
is  to  be  registered  under  the  Act  as  well  as  under  the  Regis- 
try x4.ct;^  that  a  district  registrar  is  to  have  a  discretion  to 
decide  whether  a  registered  judgment  is  entitled  in  equity 
to  priority  over  a  later  registered  instrument;^  and  that  a 
certificate  of  title  is  subject  by  implication  to  any  judgment 
against  the  registered  owner  registered  since  the  date  of  the 
certificate.^  It  is  to  be  particularly  noted  that  the  Act 
makes  specific  mention  in  each  case  of  a  registered  judgment 
only ;  that  is,  one  a  memorial  of  which  has  been  entered  on 
the  certificate  of  title  of  the  registered  owner,  the  judgment 
debtor.  Since  a  court  of  equity  can  only  interfere  with  the 
priority  of  a  registered  judgment  when  the  judgment  debt 
has  been  paid,-  or  fraud  is  involved,  a  registrar  can  have  no 
wider  jurisdiction;  and  because  a  certificate  of  judgment  is 
not  registered  until  a  memorial  of  it  has  been  made  on  the 
judgment  debtor's  certificate  of  title  the  implication  is 
superfluous.  For  further  information  on  the  subject  of  re- 
gistration of  certificates  of  judgment  resort  must  be  had  to 
the  Judgments  Act.^  It  is  there  provided  that  a  certificate 
of  judgment  can  be  "  recorded  "  in  any  or  all  of  the  registry 
or  land  titles  oflfices  of  the  province,  and  when  "  registered  " 
in  a  land  titles  office  is  to  have  the  same  effect  in  regard  to 
land  under  the  Eeal  Property  Act  as  it  has  in  regard  to 
land  held  by  common  law  title.®  The  act  does  not  state  what 
is  meant  by  ''  recording  "  a  certificate,  but  it  defines  "  regis- 

'  Sections  2  (g)   and  93. 

^  Section  95. 

'Section  78  (/). 

*  See  chapter  on  Wilkie  v.  Jellett,  supra. 

'  R.  S.  M.  191.3,  c.  107. 

"  IMd.,  ss.  3  and  5. 
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tered  "  as  signifying  "  registered  under  this  or  some  former 
act  of  the  Legislature."^  "  Some  former  act "  obviously  refers 
to  the  Judgment  Acts  of  previous  revisions  of  the  statutes, 
the  intention  being  to  perpetuate  the  effect  of  registration 
under  earlier  Acts.  No  register  is  directed  to  be  kept  for 
entering  certificates  of  judgment.  These  facts  raise  the 
inference  that  a  certificate  of  judgment  is  both  "  recorded  " 
and  ''  registered  "  within  the  meaning  of  the  Judgments  Act 
as  soon  as  the  certificate  has  been  recorded  in  a  registry  or 
a  land  titles  office  in  the  manner  customary  in  each  kind  of 
office. 

A  certificate  of  judgment  can  be  recorded  in  a  registry 
office  or  on  the  Old  System  side  of  a  land  titles  office  in  one 
way  only,  namely,  by  deposit  of  the  original  certificate,  a 
duplicate  original  or  a  certified  copy.^  When  this  deposit 
has  been  made  and  the  date  of  deposit  endorsed  on  the  certi- 
ficate, the  certificate  has  been  registered  within  the  meaning 
of  the  Eegistry  Act.®  But  a  certificate  of  judgment  can  be 
recorded  under  the  Keal  Property  Act  in  two  ways ;  by  entry 
in  the  general  register  or  by  endorsement  on  the  judgment 
debtor's  certificate  of  title.  In  the  latter  case  the  certificate 
of  judgment  has  been  registered  within  the  meaning  of  the 
Act;  in  the  former  it  remains  an  unregistered  instrument. 
Thus,  to  record  a  certificate  of  judgment  intended  to  charge 
land  held  by  common  law  title  is  the  same  thing  as  to  regis- 
ter it  in  the  manner  prescribed  by  the  Registry  Act;  but  to 
record  such  a  certificate  intended  to  charge  land  under  the 
Eeal  Property  Act  is  the  same  thing  as  to  register  it  in  the 
manner  prescribed  by  that  Act  only  when  a  memorial  of  the 
certificate  has  been  endorsed  on  the  judgment  debtor's  cer- 
tificate of  title  for  the  land  intended  to  be  charged  with  the 
judgment  debt. 

Even  if  the  words  ^'  recorded  "  and  "  registered  "  mean 
registered  in  the  sense  of  the  Eegistry  and  Eeal  Property 
Acts  respectively,  the  same  conclusion  obviously  follows ;  and 
a  certificate  of  judgment  affecting  land  under  the  Eeal  Pro- 

'  Ihid.,  s.  2  id). 

*R.  S.  M.  1913,  c.  172.  ss.  34  and  49. 

» Ihid.,  s.  50. 
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perty  Act  is  not  registered  within  the  meaning  of  the  Judg- 
ments Act  until  it  has  been  endorsed  on  the  judgment  deb- 
tor's certificate  of  title. 

When  recorded  under  the  Old  System  a  certificate  of 
judgment  binds  and  forms  a  lien  and  charge  on  the  judg- 
ment debtor's  lands  from  the  date  of  its  recording  in  the 
same  way  as  a  charge  of  the  amount  of  the  judgment  debt 
created  by  a  deed  under  the  debtor's  hand  and  seal  would 
bind  and  charge  his  lands. ^^  Such  a  charge  is  a  valid  equit- 
able charge  if  and  when  the  lands  can  be  ascertained.^  That 
is  all  the  effect  which  the  Judgment  Act  by  itself  gives  to  a 
recorded  certificate  of  judgment.  But  by  virtue  of  the  pro- 
visions of  the  Kegistry  Act  the  registration  of  a  certificate 
converts  it  into  a  registered  instrument.  As  such  it  has 
priority  from  the  date  of  registration,^  and  its  registration  is 
notice.^  Where,  therefore,  Old  System  land  or  land  held 
under  common  law  title  is  concerned,  the  combined  effect  of 
the  Judgments  Act  and  the  Eegistry  Act  is  to  give  a  recorded 
certificate  of  judgment  the  same  efficacy  as  that  of  a  duly 
registered  deed  securing  a  debt  when  the  land  has  been 
ascertained.  Consequently  a  purchaser  of  land  held  by 
common  law  title  cannot  safely  purchase  such  land  without 
searching  for  registered  certificates  of  judgment. 

A  wholly  different  situation  obtains  in  regard  to  land 
under  the  Eeal  Property  Act.  When  a  certificate  of  judg- 
ment is  recorded  on  the  judgment  debtor's  certificate  of  title 
the  cumulative  effect  of  the  Judgments  Act  and  the  Eeal 
Property  Act  is  to  convert  the  certificate  of  judgment  into  a 
registered  charge  with  priority  from  the  date  of  registration.* 
When,  however,  a  certificate  is  recorded  anywhere  else,  whe- 
ther in  a  day-book,  receiving  book,  or  general  register,  it  is 

'"R.  S.  M.  1913,  c.  107,  s.  3. 

^In  re  Kelcey  (1889),  2  Ch.  530;  Fisher  On  Mortgages  (6th  ed. 
Can.),  paragraph  24. 

=  R.  S.  M.  1913,  c.  172,  s.  69. 

'  Ibid.,  s.  67. 

*  Man.  89.  The  provisions  in  the  Judgments  Act,  that  a  reeris- 
tered  certificate  is  to  have  the  same  eifect  as  it  has  under  the  Old 
System,  cannot  deprive  it  of  its  indefeasible  title  nor  of  its  right  to 
rank  on  the  debtor's  beneficial  interest  as  shown  by  the  register  at 
the  date  of  its  registration. 
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not  registered  and  the  net  result  of  the  provisions  of  the  two 
Acts  is  to  leave  it  an  unregistered  instrument.  As  such  it 
does  not  bind  or  charge  the  land  as  against  anyone  dealing 
with  the  judgment  debtor  in  reliance  on  his  certificate  of 
title — the  register;  for  such  a  one  is  expressly  authorized 
by  the  Eeal  Property  Act  to  ignore  a!l  unregistered  instru- 
ments as  not  being  part  of  the  register  unless  he  has  received 
such  notice  of  them  that  to  disregard  the  notice  would  be  a 
fraud  on  the  parties  interested.^  Consequently  a  purchaser 
of  land  under  the  Act  can  safely  close  his  bargain  without 
searching  outside  of  the  vendor's  certificate  of  title  for  cer- 
tificates of  judgment  against  the  vendor. 

The  Land  Titles  Act  of  Saskatchewan  directs  an  execu- 
tion register  to  be  kept  in  which  are  to  be  entered  all  writs  of 
execution  entered  in  the  day  book.®  But  until  endorsed  on 
the  execution  debtor's  certificate  of  title  a  writ  of  execution 
remains  an  unregistered  instrument  which  a  person  dealing 
with  the  debtor  can  ignore,  unless  it  has'  come  to  his  notice 
in  such  a  way  that  to  pass  it  over  would  be  a  fraud  on  the 
execution  creditor.'^  A  certificate  of  title  is,  however,  made 
subject  by  implication  to  any  writ  of  execution  filed  against 
the  registered  owner,  that  is,  entered  in  the  day  book.^  This 
provision  consequently  seems  to  make  the  execution  register 
part  of  the  register  proper. 

In  Alberta  a  special  register  is  kept  for  recording  writs  of 
execution,''  but  their  entry  in  it  is  not  made  registration  of 
them;  and  until  entered  on  the  execution  debtor's  certificate 
of  title  a  writ  remains  an  unregistered  instrument "  which 
any  one  dealing  with  the  execution  debtor  in  reliance  on  the 
register  need  pay  no  attention  to,  unless  he  has  received 
such  notice  of  the  writ  as  to  make  his  disregard  of  it  a  fraud 
on  the  execution  creditor.^  A  certificate  of  title  is  subject 
by   implication   to   a  registered   writ   only;-   and   since   this 

'  Ibid.,  s.  99. 

« Sask.,  29. 

'Sask.,  s.  194. 

»Sask.,  60   (e)  ;  2  s.-s.  12. 

•Alta.,  77  (2). 

">Ibid.,  2  (ot). 

^Ibid.,  135. 

''Ibid.,  43  (e). 
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implication  cannot  arise  until  a  writ  has  been  endorsed  on 
the  certificate  of  title  the  provision  is  unnecessary.  After  the 
receipt  of  a  writ  in  a  land  titles  office  the  debtor's  lands  are 
bound  by  it.^  If  the  use  of  the  writ  of  fieri  facias  for  levy- 
ing execution  against  real  property  can  be  considered  as 
having  made  the  rules  governing  executions  against  goods 
applicable  to  executions  against  lands,  a  conclusion  which  it 
is  difficult  to  resist  and  one  upon  which  judicial  interpreta- 
tion seems  to  have  proceeded,  then  the  result  of  the  debtor's 
lands  becoming  bound  is  that  he  can  only  alienate  and  give 
a  valid  title  for  them  to  a  bona  fide  purchaser  without  notice 
of  the  writ.*  The  recording  of  a  writ  in  the  execution  regis- 
ter is  not  made  notice  of  the  writ.  A  purchaser  transacting 
with  the  execution  debtor  in  reliance  on  the  register  is  ab- 
solved from  all  obligation  to  look  outside  of  the  register  for 
writs  against  the  debtor,  fraud  apart;  and  it  is  not  fraud 
to  abstain  from  doing  something  when  the  abstention  is 
expressly  authorized  by  an  act  of  parliament. 

But  the  Alberta  Act  provides,  further,  that  after  the 
receipt  of  a  writ  of  execution  no  transfer  or  other  instru- 
ment executed  by  the  execution  debtor  is  to  be  effectual  save 
subject  to  the  rights  of  the  execution  creditor  under  the 
writ.^  What  are  those  rights  as  against  a  purchaser  trans- 
acting with  the  execution  debtor  in  reliance  on  his  certificate 
of  title,  the  register?  When  a  memorial  of  the  writ  is 
endorsed  on  the  certificate  of  title,  in  other  words  when  it  is 
registered,  the  purchaser,  if  he  accepts  the  debtor's  title, 
takes  subject  to  the  registered  writ  as  he  would  take  subject 
to  a  registered  encumbrance  or  mortgage.  On  the  other 
hand,  if  the  writ  is  only  entered  in  the  execution  register  it 
is  not  registered  and  the  execution  creditor  is  merely  the 
holder  of  an  unregistered  instrument  which  can  pass  no 
estate  or  interest  as  against  the  purchaser  unless  he  has 
received  such  notice  of  it  as  to  ignore  which  would  be  a 
fraud   on   the   execution   creditor.®     The   execution   creditor, 

""  Hid.,  77. 

*  See  chapter  Certificates  of  Judgment  and  Writs  of  Execu- 
tion, infra. 
"Alta.  77. 
«Alta.  135. 
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therefore,  has  no  rights  at  all  against  a  bona  fide  purchaser — 
only  against  a  fraudulent  one. 

Thus,  as  in  Manitoba,  so  in  Alberta,  there  is  no  need  for 
a  purchaser  to  search  for  writs  of  execution  against  a 
vendor. 

It  has  been  said  of  priority  that  "  the  whole  object  and 
policy  of  the  Act  (of  the  Territories)  as  shown  by  all  the 
sections  referring  to  registration  is  for  the  purpose  of  deter- 
mining the  priority  of  every  instrument  ...  in  the 
order  of  their  registration  in  the  Kegister."  ^  Though  the 
statement  is  too  narrow  it  recognizes  the  importance  of  the 
fact  that  registration  of  an  instrument  confers  an  indefeas- 
ible priority  on  it.  The  rule  is  fundamental;  is  the  absolute 
rule  when  part  of  any  registry  act ;  and  is  only  to  be  set  aside 
for  fraud;*  and  a  necessary  consequence  of  the  conclusive 
character  of  a  certificate  of  title  is  that  a  certificate  is  con- 
clusive evidence  of  the  priority  of  every  instrument  regis- 
tered on  it."  Priority  "  is'  not  a  mere  matter  of  formal  pro- 
cedure, it  means  something  substantial,  namely,  that  the 
party  holding  the  priority  has  the  right  to  have  the  claim 
paid  out  of  the  property  against  which  his  security  attached 
before  any  other  person  is  paid."  ^° 

'  Rouleau,  J.,  Re  Mossey  Mfifi.  Co.  v.  Hvtit,  2  Terr.  L.  R.  at  8C). 

'Hals.,  vol.  XXIV.,  p.  306. 

°  See  chapter  on  Wilkie  v.  Jellett,  supra. 

'"  Wetmore,  J.,  Re  Masscy  Mftg.  Co.  v.  Hunt,  siijira. 


CHAPTER  VI. 

Registeatiox  and  Notice. 

Opinions  as  to  whether  registration  of  an  instrument  is 
constructive  notice  of  the  instrument  (or  interest)  regis- 
tered have  been  varied  and  conflicting.  So  far  the  caveat 
has  supplied  the  occasion  for  all  discussions  of  the  subject. 
The  views  expressed  are  to  be  found  in  such  cases  as  Alexan- 
der V.  Gesman,^  McKillop  <&  Benjafield  v.  Alexander,^  the 
former  case  in  appeal,  Reeves  v.  Stead,^  Stephen  v.  Bannan* 
and  Royal  Bank  of  Canada  v.  Banque  de  Hoclieiaga.^  In 
Alexander  v.  Gesman,  Newlands,  J.,  doubted  whether  regis- 
tration of  a  caveat  was  notice  of  it.  In  McKillop  &  Benja- 
field V.  Alexander,  Anglin,  J.  said  the  question  was  an  open 
one,  while  Duff,  J.  definitely  held  registration  not  to  be 
notice,  at  all  events  to  a  person  subsequently  dealing  with 
the  land;  a  conclusion  which  he  added  to  later  by  deciding 
in  Grace  v.  Kuehler,^  that  registration  was  not  notice  to 
anyone  interested  under  a  prior  unregistered  instrument. 
Reeves  v.  Stead  was  heard  by  Parker,  M.C,  who  took  the 
view  that  the  registered  caveat  in  that  case  was  notice  of  the 
mortgage  upon  which  it  had  been  founded,  and  which  could 
not  be  registered  because  the  mortgaged  property  had  been 
wrongly  described.  In  both  Stephen  v.  Bannan  and  Royal 
Bank  of  Canada  v.  Banque  de  Hochelaga  the  court  held,  in 
the  former  case  unanimously,  in  the  latter  with  one  excep- 
tion, that  registration  constituted  notice.  Australian  opin- 
ion has  been  similarly  divided.  Hogg  says  that  registration 
is  notice  to  all  the  world.'^  On  the  same  page  and  elsewhere 
he  modifies  this  assertion  by  others  to  the  effect  that  regis- 

w  S.  L.  R.  111. 

M5  S.  C.  R.  551. 

»13  D.  L.  R.  422. 

*  6  A.  L.  R.  418. 

»8  A.  L.  R.  125. 

'  (1917),  3  W.  W.  R.  988. 

'  Australian  Torrens  System,  p.  886. 
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tration  of  a  caveat  is  not  notice  on  every  case.*  A  recent 
Australian  pronouncement  on  the  subject  is  a  dictum  of 
Griffiths,  C.J.,  in  Butler  v.  Fairclough,  where  he  says :  "  A 
caveat  ...  in  my  opinion,  operates  as  notice  to  all  the 
world  that  the  registered  proprietor's  title  is  subject  to  the 
equitable  interest  alleged  in  the  caveat."  This  can  hardly 
mean  anything  less  than  that  registration  of  an  instrument 
or  interest  is  notice  not  only  to  persons  who  subsequently 
deal  with  the  land  but  also  to  such  as  have  dealt  with  it  prior 
to  the  registration,  and  whether  the  instruments  or  inter- 
ests which  they  have  secured  are  unregistered  or  registered. 
The  assumption  underlying  most  of  these  opposing  views 
seems  to  be  that  it  is  possible  to  decide  between  the  rival 
claims  to  priority  of  instruments  and  interests  registered 
under  a  Torrens  Act,  or  between  the  claims  of  such  instru- 
ments and  interests  and  others  not  registered,  by  applying 
the  equitable  doctrine  of  constructive  notice.  Consequently 
the  most  direct  way  out  of  the  existing  maze  of  divergent 
opinion  will  be  to  consider  the  history  of  the  application  of 
that  doctrine  to  such  cases  arising  under  the  Eegistry  Acts 
which  preceded  the  Torrens  system  of  registration,  and  then 
to  consider  whether  the  character  of  the  title  created  by  the 
system  permits  of  the  principle  of  constructive  notice  being 
applied  at  all. 

The  earliest  Eegistry  Acts  were  those  of  Yorkshire  and 
Middlesex,  and  the  first  reported  case  in  which  the  registra- 
tion of  an  instrument  was  claimed  to  be  notice  of  its  exist- 
ence is  WrigJitson  v.  Hudson/  where  a  mortgagee  with  a 
registered  mortgage,  which  had  not  been  expressed  to  secure 
future  as  well  as  past  advances,  lent  the  mortgagor  an  ad- 
ditional sum  after  a  third  party  had  made  a  loan  to  him 
and  had  registered  a  charge  to  secure  it.  The  holder  of  this 
second  charge  contended  that  the  registration  of  the  charge 
was  constructive  notice  of  it  to  the  first  mortgagee  and  since, 
where  there  are  Eegisters,  every  encumbrancer  should  be 
satisfied  according  to  the  priority  of  his  registration,  the 
second  charge  should  have  priority  over  the  first  mortgagee's 

'lUd.,  pp.  963,  1039  and  1040. 
'2  Eq.  Ca.  Abr.  609. 
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later  advance.  "  Yet  it  was  resolved "  that  the  Registry 
Acts  only  avoided  prior  charges  not  registered  but  did  not 
give  subsequent  conveyances  any  further  force  against  prior 
registered  ones  than  they  had  before ;  and  that,  in  order  to 
have  affected  the  first  mortgagee,  the  second  encumbrancer 
ought  to  have  given  him  notice  of  the  second  encumbrance. 
Wrightson  v,  Hudson  was  followed  in  the  next  and  precisely 
similar  case  of  Bedford  v.  Bacclius;^^  and  the  view  that  regis- 
tration of  a  deed  is  not  constructive  notice  of  its  existence 
to  a  person  subsequently  acquiring  an  interest  in  the  pro- 
perty has  been  uniformly  accepted  and  applied  ever  since,^ 
notwithstanding  an  occasional  expression  of  doubt  as  to  its 
correctness. - 

It  was  also  held  in  Wrightson  v.  Hudson  that  although 
the  first  mortgagee  might  have  searched  the  Eegister  he  was 
not  bound  to  do  so. 

Whatever  criticism  any  later  decisions  may  be  open  to  the 
judgments  in  ^Yrig^itson  v.  Hudson  and  Bedford  v.  Bacchui. 
seem  sound  enough.  The  sole  object  of  the  Registry  Acts 
was  to  prevent  secret  and  on  that  account  possibly  fraudu- 
lent conveyances  and  mortgages,  and  they  had  only  altered 
the  law  in  so  far  as  was  necessary  to  achieve  this  purpose. 
Unregistered  prior  deeds  were  made  void  against  registered 
deeds.  But  that  was  all.  One  registered  deed  was  given 
no  precedence  over  another  by  registration  and  priority  was 
thus  left  to  be  regulated  by  existing  rules.  In  each  of  the 
cases  in  question  the  legal  estate  had  been  conveyed  to  the 
first  mortgagee  and  to  it  he  could  tack  any  later  advances. 
To  prevent  this  it  was  incumbent  on  an  intermediate  mort- 
gagee or  chargee  of  the  equity  of  redemption  to  give  actual 
notice  of  his  encumbrance  to  the  first  mortgagee.^  Having 
registered  their  mortgages  the  first  mortgagees  had  met  the 
one  requirement  of  the  Acts  compliance  with  which  was 
necessary  to  avoid  defeat  of  their  estates  or  interests  by  other 
estates  or  interests  which  might  be  registered  while  theirs 

^Ihld.,  615. 

^Manks  v.   Whitely    (1912).   1  Ch.   at  757. 

^  See  Morecock  v.   Dickens,  2   Amb.   678,   and   Re  Russell  Road 
Purchase-moneys,  12  Eq.  78. 

'Coote  Law  of  Mortgages   (7th  ed.).  pp.  5.3  and  1238. 
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were  not.  In  so  doing  they  had  also  enabled  the  Acts  to 
achieve  their  single  purpose  of  securing  publicity  for  the 
mortgage  deeds.  As  mortgagees,  therefore,  they  were  no 
longer  concerned  with  the  registers,  least  of  all  in  the  matter 
of  subsequent  encumbrances,  for  these  could  only  be  on  the 
equities  of  redemption  and  the  recognized  principle  of  tack- 
ing had  been  left  untouched.  Neither  expressly  nor  by  im- 
plication had  the  Acts  relieved  equitable  mortgagees  from 
the  obligation  of  giving  legal  mortgagees  actual  notice  of 
second  or  equitable  mortgages  nor  imposed  on  legal  mort- 
gagees any  duty  to  search  the  registers  before  making  fur- 
ther advances  to  their  debtors.  Consequently  the  first  mort- 
gagees were  not  called  on  to  inquire  or  search  further  than 
they  would  have  had  to  if  the  Acts  had  not  been  passed.  To 
open  a  door  to  the  application  of  the  doctrine  of  construc- 
tive notice  the  circumstances  attendant  on  the  making  of 
the  subsequent  advances  must  have  fallen  into  one  of  three 
categories  of  cases ;  the  first,  those  in  which  the  party  charged 
has  received  actual  notice  that  the  property  had  in  fact  been 
encumbered,  or  in  some  way  affected,  and  has  consequently 
been  held  fixed  with  constructive  notice  of  facts  and  instru- 
ments to  a  knowledge  of  which  he  would  have  been  led  by  an 
inquiry  after  the  encumbrance  or  other  dealing;  or  secondly, 
cases  where  there  has  been  evidence  that  the  party  charged 
has  designedly  abstained  from  inquiry  for  the  very  purpose 
of  avoiding  notice  ;*  or,  lastly,  where  there  has  been  "  a  de- 
gree of  negligence  so  gross  (crassa  negligentia)  that  a  court 
of  justice  may  treat  it  as  evidence  of  fraud — impute  a  fraudu- 
lent motive  to  it — and  visit  it  with  the  consequences  of 
fraud,  although  (morally  speaking)  the  party  charged  may 
be  perfectly  innocent."  ^  There  had  not  been  actual  notice ; 
nor  could  there  by  any  suggestion  of  wilful  abstention  or  gross 
negligence  since  there  was  no  obligation  to  search  the  reg- 
isters. 

If,  howevpr,  cases  like  Wrightson  v.  Hudson  and  Bedford 
V.  Bacch  us  were  to  arise  to-day  under  the  lastest  English  Reg- 
istry Act,  the  Yorkshire  Act  of  1884  as  amended  by  the  Act 

*  Jones  V.  tSmith,  1  Hare  at  55. 
'  West  v.  Reed,  2  Hare  at  259. 
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of  1885,  they  would  apparentl}'  be  decided  in  quite  the  oppo- 
site sense.  The  terms  of  the  new  act  have  rendered  tacking 
impossible.  This  is  not  the  result  of  express  legislation 
but  because  the  act  gives  registered  instruments  priority 
amongst  themselves  according  to  date  of  registration.  As  a 
consequence  mortgagees  who  propose  to  make  later  advances 
beyond  the  sums  secured  by  their  mortgages  (the  mortgages 
not  being  expressed  to  cover  future  as  well  as  past  advances) 
are  placed  in  the  same  position  as  persons  dealing  with  the 
land  for  the  first  time.  Their  later  advances  will  be  subject 
or  postponed  to  any  intermediate  charges  or  dealings  regis- 
tered since  the  dates  of  registration  of  their  own  mortgages; 
and  if  they  wish  to  avoid  increasing  the  amounts  of  their 
loans  to  their  debtors  subject  to  this  eventuality  they  must, 
as  they  can,  search  the  registers  in  order  to  ascertain  whether 
any  such  intermediate  charges  or  dealings  have  been  placed  on 
record  in  them.  But  this  is  not  to  say  that  registration  is 
constructive  notice  of  registered  charges  or  dealings.  The 
question  of  notice  does  not  enter  at  all.  It  is  one  of  priority. 
Search  or  no  search,  notice  or  no  notice,  knowledge,  actual  or 
constructive,  or  no  knowledge  at  all,  dealings  registered  before 
the  later  advances  are  made  have  priority  over  them  and  this 
because  the  Eegistry  Act  has  so  provided  in  express  terms.  A 
statutory  rule  of  priority  has  been  set  up  which  speaks  with  the 
finality  of  a  law  of  nature.  The  working  of  such  a  law  is 
wholly  independent  of  knowledge  or  ignorance  of  its  effect  in 
any  particular  case.  Whether  he  is  aware  or  not  that  he  has 
an  elder  brother  a  younger  son  is  inevitably  the  junior  of  such 
a  brother.  Equally,  whether  he  knows  or  is  ignorant  of  the 
existence  of  a  prior  registered  interest,  a  person  who  registers 
his  interest  later  must  of  necessity  rank  after  the  holder  of  the 
prior  interest. 

This  ousting  of  the  rules  of  constructive  notice  by  the  statu- 
tory rule  of  priority  according  to  date  of  registration  was  first 
recognized  in  Bushell  v.  Bushell.^  The  Eegistry  Act  of  Ire- 
land was  very  similar  to  the  older  Yorksliire  Acts.  A  life- 
tenant  under  a  registered  marriage  settlement  had  made  a 
testamentary  devise  of  the  settled  property  inconsistent  with 

«1  Sch.  &  Lef.  91. 
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the  terms  of  the  settlement.  The  will  coutaiuing  the  devise 
had  also  been  registered.  The  devisee  entered  and  subse- 
quently died  intestate  and  insolvent,  and  the  property  was 
sold  to  pay  his  debts.  The  purchaser  only  leamt  of  the  mar- 
riage settlement  after  the  sale  and  claimed  to  be  a  bona  fide 
purchaser  without  notice  of  it.  The  issues  became  narrowed 
down  to  the  question  whether  registration  of  the  deed  of  set- 
tlement was  notice  to  the  world  of  its  existence.  Lord  Eedes- 
dale,  C,  pointed  out  the  material  difference  between  the  Irish 
Eegistry  Act  and  the  original  Acts  of  Yorkshire  and  Middle- 
sex, namely,  that  the  Irish  Act  had  established  a  new  rule  of 
priority  for  registered  deeds,  that  they  were  to  take  precedence 
according  to  their  respective  dates  of  registration;  a  provi- 
sion which  was  then  wanting  to  both  of  the  English  Acts. 
Consequently  the  purchaser  who  contracted  without  searching 
the  register  and  after  completing  his  purchase  registered  his 
conveyance  had  to  accept  a  title  subject  to  any  previously  reg- 
istered estates.  And  this  not  because  the  Registry  Act  was 
notice,  for  he  did  not  think  it  was,  but  because  the  Act  had 
given  the  registered  instruments  a  priority  which  a  court  of 
equity  or  law  could  not  take  away. 

Opposing  claims  to  priority  between  registered  instru- 
ments do  not  seem  to  have  come  up  for  decision  under  the 
Eegistry  Act  of  Ontario  until  after  precedence  amongst  them 
had  been  made  determinable  by  date  of  registration ;  the  fact 
of  registration  being  at  the  same  time  made  actual  notice  of 
the  instrument  registered  to  all  persons  subsequently  dealing 
with  the  property.^  Both  these  provisions  have  been  included 
in  the  successive  Eegistry  Acts  of  Manitoba.^  That  giving 
registration  the  effect  of  actual  notice  is,  it  would  seem,  super- 
fluous. The  state  of  mind  of  anyone  dealing  with  a  property 
after  a  prior  interest  in  it  has  been  registered,  his  real  or  pre- 
sumed knowledge  of  the  registration  of  the  prior  interest,  can 
have  as  little  effect  on  its  right  to  priority  over  his  own 
transaction  as  knowledge  or  ignorance  in  a  younger  child  that 
he  had  an  older  brother  can  affect  the  latter's  right  to  senior- 

'  13  ife  14  Vict.  c.  63,  ss.  4  and  8  ;  see  uow  R.  S.  O.  1914.  c.  124, 
ss.  72  and  75. 

'See  now  R.  S.  M.  1913,  c.  172. 
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ity.  The  operation  of  the  statutory  rule  of  priority  according 
to  date  of  registration  was  already  as  inevitable  as  primogeni- 
ture, and  could  not  be  rendered  more  so  through  the  aid  of  an 
auxiliary  rule  making  registration  equivalent  to  actual  notice. 
Once  registered  deeds  are  given  precedence  according  to  their 
dates  of  registration  the  question  whether  subsequent  pur- 
chasers or  mortgagees  are  to  be  considered  as  having  notice  of 
them  because  they  are  registered  no  longer  demands  an  an- 
swer. The  statute  has  expressly  made  priority  dependent  on 
registration  and  not  on  notice.  Xotice,  therefore,  is  simply 
not  a  term  in  the  equation;  it  has  no  place  at  all  when  priority 
between  registered'instruments  is  in  dispute.^ 

Lord  Eedesdale  said  of  the  principle  which  he  was  laying 
down  in  Bush  ell  v.  Bush  ell  that  it  would  answer  the  purpose 
of  every  decision  on  the  subject  of  priority  between  registered 
deeds,^*^  and  an  application  of  the  principle  to  the  Ontario 
cases,  all  but  one  of  which  were  made  to  turn  on  registration 
being  notice,  supports  his  conclusion.  It  would  give  the  same 
result  in  Boucher  v.  Smith  ^  in  respect  of  the  unregistered 
claim  of  one  purchaser  (McLaughlin)  of  a  part  of  a  property 
mortgaged  by  the  same  (registered)  deed  with  another  pro- 
perty, the  latter  having  been  mortgaged  a  second  time  (this 
deed  also  having  been  registered)  and  then  sold  by  the  first 
mortgagee;  the  purchaser's  claim  being  postponed  to  the 
second  mortgagee's  right  to  have  both  properties  made  liable 
for  satisfaction  of  the  second  mortgage  on  the  principle  of  mar- 
shalling; but,  in  entailing  the  same  consequence  on  the  pur- 
chaser (Smith)  of  the  other  part  of  the  same  propert}%  as  it 
must  have  done,  his  deed  having  been  registered,  the  applica- 
tion of  Lord  Redesdale's  judgment  would,  to  that  extent,  have 
led,  and  seemingly  properly  led,  to  a  different  decision.  In 
Trust  and  Loan  Co.  v.  Shaw,-  where  two  properties  were  also 
included  in  a  single  mortgage,  the  first  mortgagee's  release  of 
one  of  them  would  still  have  been  held  good,  as  it  actually  was, 
against  the  claim  of  a  second  mortgagee  of  the  other  property 

'  Except  as  raising  the  question  of  fraud. 
•"  1  Sch.  &  Lef.  at  102. 
'9  Gr.  347. 
=  16  Gr.  446. 
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to  have  the  amount  secured  by  the  first  mortgage  reduced  by 
the  value  of  the  property  which  had  been  released;  not,  how- 
ever, for  the  reason  given,  namely,  that  a  person  parting  with 
an  interest  in  land  need  not  search  the  register,  but  on  the 
ground  of  the  priority  secured  by  the  registration  of  the  first 
mortgage  for  the  exercise  by  the  first  mortgagee  of  all  his 
rights  as  such,  the  entire  "  subject  matter/'  to  use  an  expres- 
sion of  the  Eeal  Property  Act  of  Manitoba^,  represented  by 
the  first  mortgage,  including  the  right  of  releasing  any  part 
of  the  security  when  no  actual  notice  had  been  received  of 
later  acquired  interests  in  it.  The  judgment  in  Gilleland  v. 
Wadsworth  *  would  not  have  been  other  than  that  given,  the 
competition  there  being  between  a  registered  assignment  of  a 
mortgage  not  itself  registered  and  a  later  registered  convey- 
ance, ^or  would  a  different  conclusion  have  been  reached  in 
Haynes  v,  Gillen,^  in  which  case  a  part  only  of  a  lot  had  been 
sold,  but  the  whole  lot  conveyed  in  error  and  the  conveyance 
registered,  the  purchaser  subsequently  conveying  the  whole  lot 
to  a  third  party  who  had  registered  his  deed,  but  not  until 
after  another  conveyance  had  previously  been  registered  of 
the  part  not  sold  and  not  intended  to  be  conveyed  to  the  first 
purchaser;  the  result  being  that  the  third  party  who  had 
bought  the  portion  of  the  lot  not  intended  to  be  sold  was 
allowed  priority,  to  the  extent  of  his  purchase,  over  the  pur- 
chaser of  the  whole  lot.  The  principle  seems  to  have  no 
relation  to  Broivn  v.  McLean,^  because  the  right  of  a  judgment 
to  priority  over  a  registered  mortgage  was  not,  apparently, 
dependent  on  the  provisions  of  the  Eegistry  Act.  Had  it 
been  the  governing  consideration  an  opposite  decision  would 
have  been  given  in  Ahell  v.  Morrison,''  where  the  grantee 
under  a  conveyance  registered  subject  to  two  mortgages  and 
a  mechanics'  lien  who  had  paid  off  and  registered  discharges 
of  the  mortgages,  was  allowed  priority  over  the  holder  of  the 
lien  on  the  ground  that  he  had  registered  the  discharges  and 

'Man.  151. 
'1  App.  R.  82. 
^21  Gr.  15. 
"18  O.  R.  533. 
'19  O.  R.  G69. 
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his  own  conveyance  by  mistake  (the  mistake  being  omission 
to  search  the  register  immediately  before  lodging  his  deeds 
for  registration  though  he  had  made  a  search  some  days 
earlier)  and,  consequently,  had  brought  himself  within  the 
equitable  doctrine  which  resuscitated  the  discharged  mort- 
gages for  his  benefit.  The  grantee  would  have  been  told, 
first,  that  the  obligation  to  search  continued  up  to  the  mo- 
ment of  presentation  of  his  deeds  for  registration,^  and, 
secondly,  that  the  registration  of  the  discharges  left  the 
mechanics'  lien  a  first  encumbrance  on  the  property  and 
entitled  to  priority  accordingly :  which  would  confirm, 
though  on  other  grounds,  Armour's  view  that  the  case  had 
been  wrongly  decided.''  An  application  of  the  principle  to 
the  facts  in  McLeod  v.  Wodhmd  ^°  would  have  led  to  the 
same  result  as  ensued  in  that  case,  where  a  third  mortgagee 
who  had  paid  off  and  registered  a  discharge  of  the  first  mort- 
gage and  claimed  priority  over  the  second  mortgagee  on  the 
ground  that  he,  the  third  mortgagee,  was  entitled,  by  virtue 
of  the  payment,  to  all  the  rights  and  priority  of  the  first 
mortgagee,  found  himself  postponed  to  the  second  mort- 
gagee; but  it  would  lead  to  this  result  not,  as  was  held,  be- 
cause the  third  mortgagee  through  his  conduct,  had  lost  his 
right  (if  he  had  any)  to  stand  in  the  shoes  of  the  first  mort- 
gagee, but  because  he  could  not  possibly  have  that  right  under 
the  Act  in  the  circumstances.  In  order  to  acquire  the  first 
mortgagee's  right  to  priority  the  third  mortgagee  should 
have  taken  an  assignment  or  transfer  of  the  first  mortgage 
instead  of  a  discharge;  and  having  adopted  the  latter  course 
the  second  mortgage  ranked  first  and  his  mortgage  after  it. 
In  Armstrong  v.  Z,ee/  the  defence  of  want  of  notice  would 
still  have  been  ruled  out,  not,  however,  on  the  ground  that 
notice  had  been  received  but  on  that  of  priority. 

Coming  nest  to  the  cases  of  priority  between  registered 
instruments  decided  under  the  Registry  Act  of  Manitoba, 
if  the  view  adopted  in  Bushell  v.  Bushell  had  been  applied 
in  them  it  would  have  led  to  the  same  result  in  Rohoch  v. 

•  Millar  v.  Smith,  23  C.  P.  47. 
/      "On   Titles,   p   .88. 
"25  O.  R.  118. 
>27  O.  R.  511;  24  O.  A.  R.  543. 
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Peters,^  where  the  order  of  ^iriority  amongst  some  half  dozen 
instruments  had  to  be  settled;  and  in  ^Vaterloo  v.  Bannard,' 
where  the  priority  of  the  claim  under  the  first  registered 
instrument  was,  however,  lost  through  the  operation  of  the 
Lien  Notes  Act.  But  in  Dean  &  Chapter  v.  McArthur*  the 
decision  would  have  been  the  opposite  of  the  one  actually 
given.  The  Dean  and  Chapter  of  St.  John's  Cathedral,  Win- 
nipeg, holders  of  a  registered  mortgage,  had  accepted  a  quit 
claim  deed  of  the  mortgaged  property  from  the  mortgagor 
in  full  settlement  of  their  claim  against  him.  Through  the 
negligence  of  a  clerk  the  deed  had  been  registered  although 
a  certificate  of  judgment  was  registered  ahead  of  it.  The 
quit  claim  deed  was  given  priority  over  the  Judgment,  a  re- 
sult not  inequitable  in  the  particular  circumstances  of  the 
case,  but  only  reached  by  disregarding  in  toto  the  rule  of 
priority  established  by  the  Eegistry  Act,  and  thrusting  aside 
the  well  settled  law  that  a  principal  must  accept  the  conse- 
quences of  employing  a  careless  agent ;  and,  '"  it  is  better  to 
carry  out  a  sound  principle  to  its  just  limits,  even  at  the 
occasional  expense  of  individual  hardship,  than  to  render 
the  law  uncertain  and  fluctuating  by  arbitrarily  refusing  to 
apply  an  acknowledged  principle  to  cases  within  its  range."  ' 
Stanger  v.  Monder^  afforded  no  ground  for  applying  the 
rule  in  the  Irish  case  as  the  issue  was  whether  priority  could 
be  lost  through  negligence  of  a  registrar,  and  it  was  held  that 
it  could  not. 

Since  the  Real  Property  and  Land  Titles  Acts  rank  reg- 
istered instruments  according  to  date  of  registration,  and  as 
this  rule  of  precedence  necessarily  excludes  all  discussion  of 
the  question  whether  registration  is  notice  of  the  instrument 
registered,  the  doctrine  of  constructive  notice  can  have  no 
application  to  the  settlement  of  rival  claims  to  priority  of 
instruments  registered  under  those  Acts  any  more  than  to 
the  settlement  of  similar  claims  under  the  Eegistry  Acts. 
Priority  cannot  depend  on  notice;  only  on  registration.     To 

»13  M.  L.  R.  124. 

^25  M.  L.  R.  SIT. 

*9  M.  L.  R.  391. 

'^  Jones  V.  Smith,  1  Ha.  at  71. 

=  20  M.  L.  R.  280. 
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this  rule  there  seems  to  be  but  one  apparent  exception;  ap- 
parent because,  though  the  question  of  notice  is  involved,  the 
real  issue  is  one  of  fraud.  Under  the  Acts  all  estates  and 
interests  in  lands  are  equitable  until  registered  and  of  two 
equitable  estates  or  interests  the  later  may  be  registered 
iirst  With  knowledge  or  notice  of  the  prior  estate  or  interest 
then  unregistered  but  afterwards  registered.  It  may  be 
claimed  that  the  earlier  registration  is  a  fraud  on  the  later, 
and  the  fact  of  notice  will  be  part  of  the  issue.  But  the 
notice  contended  for  will  be  actual  notice  of  a  prior  unreg- 
istered estate  or  interest  ^  and  not  one  of  a  registered  one.  A 
consideration  of  the  exception  has  no  place  here  where  the 
concern  is  with  registration  as  constructive  notice  and  not 
with  actual  notice  as  fraud. 

In  order  to  make  clear  the  application  to  a  caveat  of  the 
conclusions  so  far  reached  it  is  necessary  to  say  something 
as  to  the  real  character  of  that  instrument.^  It  is,  to  begin 
with,  a  registrable  instrument,  and  though  usually  spoken  of 
as  filed  is,  in  point  of  fact,  registered.  AA^hen  registered  it 
secures  for  the  interest  for  which  it  stands,  if  a  valid  one,  an 
indefeasible  title  from  the  date  of  the  caveat's  own  registra- 
tion. Though  the  instrument  creating  the  interest  claimed 
is  not  directly  registered  through  the  entry  of  a  memorial 
of  the  instrument  itself  on  the  register,  jet  it  is  indirectly 
registered  by  means  of  the  caveat;  for  the  memorial  of  the 
caveat  incorporates  the  caveat  with  the  register  by  reference 
and  the  reference  in  the  caveat  to  the  instrument  upon  which 
it  is  founded  in  turn  makes  the  instrument  part  of  the 
register.  Consequently  a  competition  for  priority  between 
an  interest  directly  registered  through  registration  of  the 
instrument  creating  it  and  an  instrument  registered  in- 
directly by  means  of  a  caveat  based  on  it  is  strictly  a  com- 
petition between  registered  instruments  as  much  as  a  like 
competition  between  a  mortgage  and  a  lease  both  of  which 
have  been  directly  registered.  And  when  rival  claims  to 
priority  are  made  by  an  unregistered  interest  and  one  reg- 
istered  by    means    of    a   caveat    the    contest   is   equally    one 

'  Man.  99  :  Sask.  104  ;  Alta.  135. 
'  See  furtlier :  The  Caveat,  infra. 
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between  an  unregistered  interest  and  one  which  has  been 
registered. 

Since  the  Acts  confer  priority  on  registered  instruments 
in  order  of  their  registration  all  that  has  to  be  done  (in  the 
absence  of  fraud)  is  to  ascertain  the  date  of  registration  of 
each.  To  go  further  and  consider  whether  registration  is 
notice  adds  no  knowledge  which  one  can  make  any  differ- 
ence to  the  result,  while  the  inquiry  may  obscure  the  issue. 
Though  opinions  were  expressed  in  Stephen  v.  Bannan  and 
Royal  Bank  of  Canada  v.  Banque  de  Hochelaga  to  the  effect 
that  a  caveat  was  notice,  that  is  constructive  notice,  for  the 
Acts  do  not  make  it  actual  notice,  yet  those  cases  were  de- 
cided strictly  according  to  the  rule  of  priority  which  the  Acts 
have  established.  So,  again,  although  the  possibility  of 
registration  being  notice  was  referred  to  in  McKillop  & 
Benjafield  v.  Alexander,  the  principle  that  precedence  be- 
tween registered  interests  is,  fraud  apart,  governed  solely  by 
the  rule  of  priority  set  up  by  the  Acts  was  applied.  Anglin, 
J.,  whose  judgment  was  accepted  by  the  majorit}'  of  the 
court,  said  that  as  the  second  purchasers  had  omitted  to 
search  the  title  before  completing  their  purchase  they  "  could 
not  complain  if  the  prior  equity  of  the  plaintiff  protected  by 
his  caveat  is  held  to  be  paramount."  The  reference  to  the 
caveat  indicates  that  the  issue  was  not  regarded  as  one  of 
competing  equities.  Indeed  it  is  impossible,  if  proper  respect 
be  paid  to  precision  of  language,  to  talk  in  connection  with 
the  Acts  of  priority  save  as  between  registered  instruments. 
Just  as  the  common  law  knows  nothing  of  equitable  rights 
so  the  Acts  do  not  regard  unregistered  interests.  The  first 
purchaser  had  registered  a  caveat  while  the  second,  the  vendor 
having  fraudulently  sold  the  land  twice  over,  had  not.  Con- 
sequently only  the  former  had,  so  to  speak,  any  locus  standi 
in  the  forum  of  the  Acts.  His  interest  was  therefore,  "  para- 
mount "  so  far  as  they  were  concerned,  because,  having  been 
registered  through  the  caveat  while  the  other  interest  had 
remain  unregistered,  it  was  the  only  interest  which  the  Acts 
could  recognize.  The  sole  point  thus  left  or  rather  presented 
for  decision  was  the  validity  or  otherwise  of  the  first  pur- 
chaser's claim  and  that,  to  continue  the  figure,  had  to  be  tried 
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in  another  forum,  the  forum  of  equity.  It  was  there  held  to 
be  valid  and  its  "  paramountcy/'  or,  to  use  a  more  accurate 
expression,  its  right  to  priority  from  the  date  of  its  registra- 
tion, was  left  undisturbed.  Duff,  J.,  dissenting,  held  that 
the  first  purchaser  had  no  right  capable  of  founding  a  caveat, 
but  it  is  clear  that  if  he  had  been  able  to  come  to  an  opposite 
conclusion  his  judgment  would  have  been  the  same  as  that 
of  the  majority  of  the  court.  In  the  provincial  appeal,^  the 
supreme  court  of  Saskatchewan  had  expressed  the  opinion 
that  it  was  not  necessary  to  consider  whether  registration  of 
the  caveat  was  notice  of  it.  Mr,  Justice  Duff  took  the  same 
view  on  the  ground  that  the  point  was  immaterial.  He  Said: 
"  The  statute  does  not  say  that  the  caveat  shall  operate  as 
notice  of  the  facts  stated  in  it  to  intending  purchasers,  and 
there  is  not  anything  in  the  statute  giving  the  least  ground 
or  colour  for  attributing  to  it  any  such  operation.  If  an 
intending  purchaser  chooses  to  close  his  purchase  by  paying 
his  purchase  money  without  first  acquiring  registered  title, 
he  runs  the  risk  of  finding  that  he  cannot  get  a  registered 
title  until  some  unregistered  claim  has  been  satisfied,  or  some 
unregistered  interest  acquired  " — one  not  registered  directly 
is  evidently  meant.  "  But  he  incurs  this  risk  not  because 
he  is  deemed  to  have  had  notice  of  the  claim  and  for  that 
reason  to  be  bound  in  good  faith  to  recognize  it,  but  because 
he  can  only  acquire  a  title  by  registration,  and  registration 
he  cannot  have  free  from  an  enforceable  claim  against  the 
registered  title  in  face  of  a  caveat  founded  upon  such  a  claim 
until  that  claim  has  been  satisfied  or  the  superiority  of  his 
claim  has  been  established."  The  supreme  court  of  Sas- 
katchewan and  the  minority  of  the  court  of  appeal  at  Ottawa 
were  thus  at  one  in  holding  that  the  terms  of  the  Act  pre- 
cluded all  discussion  of  whether  registration  of  an  instru- 
ment such  as  a  caveat  was  notice  of  it  to  a  subsequent  pur- 
chaser. The  interest  acquired  after  the  caveat  had  been 
registered  was  subject  by  virtue  of  the  rule  regarding  prior- 
ity to  the  right,  if  valid,  for  which  the  caveat  stood,  and  the 
only  matter  for  decision  was  the  validity  or  invalidity  of  that 
right. 

*  Alexander  v.  Gesman.  supra. 
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In  the  opinion  of  Mr.  Justice  Duff,  the  doctrine  of  con- 
structive notice  had  been  swept  away  by  section  173  ^°  of  the 
Saskatchewan  Act  which,  with  the  corresponding  sections  of 
the  other  two  Acts,  made  an  unregistered  instrument  incap- 
able of  passing  an  estate  or  interest  against  anyone  dealing 
with  a  registered  owner,  although  he  had  received  construc- 
tive or  even  actual  notice  of  the  instrument,  unless,  in  the 
latter  case,  his  ignoring  of  the  actual  notice  received  would 
amount  to  fraud.  But,  as  the  words  of  the  sections  indicate, 
this  provision  is  limited  to  unregistered  interests ;  nothing  is 
said  of  interests  registered.  According  to  the  decision  in 
Bushell  V.  Bushell  the  application  of  the  principle  of  con- 
structive notice  has  been  excluded  in  respect  of  registered 
and  unregistered  instruments  both  by  the  introduction  of 
the  rule  of  priority  according  to  date  of  registration  of  an 
instrument.  This  view  is  the  same  as  that  held  in  regard  to 
the  Yorkshire  Registry  Act  of  1884,  as  amended  in  1885,  and 
which  has  adopted  a  similar  rule  as  to  the  priority  of  regis- 
tered instruments^  The  view  coincides  with  the  conclusions 
already  drawn  from  a  consideration  of  the  necessary  impli- 
cations of  the  rule — notice  or  no  notice,  knowledge  or  no 
knowledge  at  all,  search  or  no  search,  a  later  registered  in- 
strument inevitably  ranks  after  one  registered  earlier.  Mr. 
Justice  Duff  cited  another  decision  of  the  Irish  chancellor  ^ 
to  illustrate  the  difference  between  the  effect  of  registration 
and  that  of  notice.  After  reiterating  the  opinion  already 
expressed  in  Bushell  v.  Bushell,  that  registration  was  not  no- 
tice, the  chancellor  proceeds :  "Actual  notice  might  bind 
the  conscience  of  the  parties;  the  operation  of  the  Act  may 
bind  their  title  but  not  their  conscience."  In  other  words, 
by  not  searching  the  register  a  purchaser  can  deliberately  or 
carelessly  avoid  the  actual  notice  of  registered  instruments 
which  a  search  would  give  him,  and  that  without  suffering 
imputation  of  )7iala  fides  or  fraud;  but  his  title  will  auto- 
matically be  subject  or  postponed  beyond  dispute  to  all  in- 
struments  which   a   search   would   have   disclosed.     On    the 

'"Should   be   s.   162;   now   s.   194;   Man.  99;   Alta.   135. 

^Hals.,  vol.  XXIV.,  p.  306,   paragraph  555. 

=  Vndericood  v.  Courtoun  (Lord),  2  Sch.  &  Lef.  at  66. 
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other  hand,  actual  notice  of  a  prior  unregistered  interest  may 
bind  a  purchaser's  conscience  and  may  also  bind  his  title  if 
he  deliberately  or  carelessly  abstains  from  making  certain, 
before  it  is  acquired,  that  the  prior  interest  will  not  impair 
it.  In  the  one  case  the  priority  of  the  title  acquired  is  regu- 
lated by  the  terms  of  the  Acts  and  by  them  alone;  notice  has 
no  place.  In  the  other  equity  determines  the  priority  of  the 
purchaser's  title  within  the  limits  which  the  Acts  allow,  the 
main  issue  being  whether  the  actual  notice  received  imputes 
fraud. 

The  position  can  be  described  in  a  sentence.     Under  the 
Acts  there  is  no  such  thing  as  notice ;  only  fraud. 


CHAPTER  VII. 

A  Vendor's  Interest  in  the  Property  Sold. 

Before  proceeding  to  a  discussion  of  the  character  and 
effect  of  a  caveat  it  is  necessary  to  consider  part  of  the  judg- 
ment' in  Grace  v.  Kuehler,^  where  it  was  held  that  unpaid 
vendors  under  an  agreement  of  sale  of  land  payable  in  in- 
stalments could  not  assign  the  agreement  and  give  a  transfer 
of  the  land  as  security  for  a  loan,  in  short,  create  an  equit- 
able mortgage  of  their  interest  in  the  land,  because  ''  an 
owner  of  land  who  has  agreed  to  sell  it  has  parted  with  his 
ownership  and  has  nothing  left  but  the  bare  legal  title."  It 
seems  not  open  to  doubt  that  the  Western  courts  were  right 
in  giving  effect  to  an  opposite  opinion  in  Adanac  Oil  Co.  v. 
Stocks,-  and  ^Yeideman  v.  McClarij  Manufarfurin;/  Co.-^ 
and  holding  that  an  unpaid  vendor  retains  a  substantial  in- 
terest in  the  property  sold. 

Two  of  the  leading  cases  in  which  the  effect  of  a  contract 
of  sale  has  been  considered  are  Wall  v.  Bright  *  and  Lysaght 
V.  Edwards.^  It  is  important  to  recall  the  fact  that  neither 
of  them  was  concerned  to  determine  the  respective  rights  of 
a  vendor  and  a  purchaser  as  against  each  other.  In  each  the 
jQOurt  had  to  construe  the  meaning  of  a  testamentary  devise 
and  the  facts  of  each  were  practically  identical.  The  testa- 
tor had  died  while  a  contract  of  his  for  the  sale  of  land  to  be 
paid  for  by  instalments  was  still  executory,  some  of  the 
instalments  not  having  matured,  and  the  question  raised  in 
both  cases  was  whether  the  testator  at  the  time  of  his  death 
was  a  trustee  for  the  purchaser  and  his  estate  a  trust  estate, 
with  the  result,  in  IVa//  v.  Bright,  that  it  would  pass  to  the 
next-of-kin  instead  of  to  the  trustees  under  the  will,  and,  in 

'34  W.  L.  R.  945;  (1917),  1  W.  W.  R.  1213;  (1917).  3  W.  W. 
R.  983. 

Ul  A.  L.  R.  214. 

'  10  S.  L.  R.   142. 

*  (1820),  1  J.  &  W.  494. 

»  (1876),  2  Ch.  D.  499. 
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IIH  l.rilHlrc  (if  llir   |iiii(  llll  .('  niiiiK'v    for  liini.""      Tlic  Mliilciiiclit 

of  Sir  (i('(il)'('  .li':::;i'l,  \\.\\.  Ill  l.l/:ni(llll  V.  I\  (I  tl'itlil  r.  \'.\  lllllcll 
fllllrr.  "  II  ll|i|ii'iirM  III  llir,"  111'  MliyM,  "  llllil  llir  rirril  of  ll 
I'lllll  riH'l.  fill  iiiilr  liiKi  lirrii  firlllcd  fur  ninrr  lliiili  Ivvii  rrii- 
llllicii.  rrilmidv  ll  WIIM  ('ulll|il('l('ly  Hclllrd  lirfiilr  llir  lime  (if 
Liird  I  III  I  d  Wli  kr,  wild  M|i(illl<H  (if  lllC  Hrlllrd  duilriiir  of  Hid 
rnlll'l  Mil  In  ll.  Wlllll  VA  llllil  (jiii'l  I'i  tir  ?  ll  I.m  llllil  llir  IIKI 
niclil  ynll  lilivr  11  Villld  ((llll  llicl  fur  ,Midr  I. lie  vriiddl'  lircdliirM  III 
('(|lllly  II.  IniHirr  f(i|-  llir  |iiir('!iii;irr  (if  llir  r.Mliilc  sold,  nnd  lli«; 
lirlirlicllll    ii\\  lli'r,':lll|i    |itliiM'i!    Id    tllr    |  Ml  lilin:  iT,    llir    Vrllddr    llllV 

mj;  11  iirlil   Id  llir  |Mii(  liiiM'  iiidiicy,  nnd  n  ri^;lii.  lo  rclmii  |i(ih- 

HCM.MIdll  df  llir  r.lnir  lllllll  llir  |iun'llllM('  llldlll'y  \^  pilid,  ill  IllO 
llli.'d'licc  \\'(  ('\|iri'M,4  Cdlll  nirl  n.'i  In  llir  linir  of  dril  vcilll;'  |ioH- 
MC'^.'^ldii."  '  I'lil  df  llir.^c  d(',M('n|il  idii;;  i\^  llir  i  nininl  in  Ir  CDli'- 
M('((llriiri'.'i  df  n  Cdiilrnrl  nf  Hlllr  mi  llir  ow  nri:ilii|i  (d"  llir  pi'O- 
|irrlv    ::dld     ll     liii.'i    lirril     rdlllidly    il.'i.'irrlrd     llml    .^lirll    "  |illI'llH»'8 

nrc  mi.'^lriidiiig  .  .  .  Ilicy  do  lud  iijiply  iiiiIcsh  liui  I'oiilriici  i« 
cdiiiplrli'd  liy  Mpt'cilic  pci'fdrmimcc  " ;  ■"  mid  if  spccillc  pcrfonii- 


"  \i  p    r.iHi, 
'  A I  |.  riiMi, 

"  AwlilMinH'r   I'nnriiiirs  ol   l\n\ni\i.  |i,  TilVJ,      MidlniKl'M  comment  oij 
Annllii'n    view    tliiil    it    (•(Uilriicl    of   wiili'    lit    once   vcstN   >i/.i   »»i    rr»»i,   or 

o\vni'i'nlil|i,    ill    till'    Imyci',    inni    I  lie    ncIIit    Iimn   oiilv    n    ius    in    rr  iiUnta 
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iiiirr  is  iiol  iiiiiilc  llic  iMiiilitisfi'  mav  ii«'|  lie  lonsuliTctl  us 
rviT  Imviiii.;  licfii  tlic  dwiici-  y^i  \\\c  liiiul.  As  lir  proctu'ds  in 
liis  jiuli^mt'iit,  liowcscr.  Sir  'riionius  riuiiuM-  (lt'\t>lo[ii's  liis 
vt(>\vs  of  llic  I  ruslt'('slu|i  (if  a  vfinliu-  ami  llir  cslatf  of  a  [nir 
I'lmstT  ill  siu'li  II  iiiaiiiu'r  as  iiiatcriallv  to  (lualil'v  the  f'.ciu'ral 
rilh>  which  he  had   hiid  down  at  llic  oiilsct       Al'tcr   rtd't-rruifj; 

10  soiiii'  ol  tht>  possihh'  I'Vi'iits  which  mav  prevent  th(«  com 
ph'lion  of  tht>  colli  nicl,  such  as  the  [MirchasiT's  I'ailiire  to  pay 
and  his  Itaiikiiijttcy.  which  niiisl.  result:  in  lh<«  vendor  aj^ain 
hecoinin;;  Ihe  ahsoliil.c  owner,  lu>  ^ties  (Ui  lo  sav  l.hiil.  "the 
vendor,  thercrorc,  is  not  ii  iner(>  trustee:  he  is  in  progress 
towards  il,  and  linallv  heconies  such  when  the  money  is  paid 
and  when  he  is  hound  to  coiivcv.  '  'I'liese  facls,  he  eon 
iinties,  arc  relhu'led  in  the  cori'cs[i(nidin<;  I'haracter  and 
<;rowl.h  o\'  Ihe  purchaser's  inlcrcsl,  lor  "the  ownership  ol'  the 
purchaser  is  iiichoale  and  impcrl'cel  ,  il  is  m  the  way  to 
pass  hut.  il.  h»iH  not  yet  passed  ";"  not  wholly  passed,  that  iH, 
iiiilil  the  emilracl  has  liccii  romplclcd  oir  his  side  and  he  is 
ahic  lo  claim  spccilic  pciloiinaiicc  ol    il. 

This  idea  ol'  an  inchoate  and  impcrl'cel  ownership  in  llie 
purchaser  while  Ihe  contract  is  still  e\cciilory  is  repiidialctl 
liy  ,less(d,  M.h'.  in  Li/sniihl  v.  I'.'dictirds.  Ills  words  arc 
einpliatic:  "  1  caiiiiol  accept.  Ihal  as  law.  The  o\vn<'rshi|) 
jiasses  tin-  niinncnl  the  coiilract  is  iiukIc,  if  valid."'"  It  Iuim 
to  Im  rememhercd,  lio\\c\er,  as  alrcadv  olcervcd,  Ihal  he  was 
eonslriiin;',  Ihe  terms  of  a  will  and  wished  to  eslahlish  the 
p()Hiti(Mi  that  an  a^rcinnent  of  sali',  evcciilmy  at  the  time  of 
Wh)  ti'stiitor's  (h'alh,  had  converlcd   Ihe  |e.sliilor';i  inlcrcsl    into 

11  trust  estate;  and  lo  accept  the  view  Ihal  Ihe  leslal(U'',4 
interest  was  partly  ii  trust  estate  and  partly  soinethin;;;  else 
would  a|>|»arenlly  result  in  the  piirliciilar  circiiinslances  of 
the  case  in  Ihe  lille  lo  Ihe  Iriisl  part  hciii;;  found  in  a  spccilic 
(U'visco  of  all  estates  vested  in  the  testator  as  triislee  and 
title  to  Hie  other  pari  in  his  cvcciilors.  (Mhcrwise  it  is  dilli 
cull  to  iindcrsland  how  Ihe  Master  iA'  Ihe  h'olls  caiin'  lo 
ignore,  as  it  would   seem,   Ihe  conHrmatioii   i;iven   lo   the  opiii' 

in    llllli'll    llldlc   M('\('lc.       Il    niMN  :    "  NiiW    (IN   II    |iiccc    ol    ^.|ll•(•|(llll  ivc   jiii'In- 
lirmiiiirc   lliis  Hi'i'iiiH   III   llic   iiouNcilNi"  "    (liquify,   |i.    III). 
•  I*IIK<'N  ^lOI,  (  (  mi]. 

'•At  |».  r.iK. 
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ion  of  Sir  Tliomas  Plumer  by  the  House  of  Lords  in  Rose  v. 
Watson,^  which  Sir  George  Jessel  himself  cited.  In  that 
case  a  vendor  and  purchaser,  the  purchase-money  having 
been  made  payable  in  instalments,  were  in  dispute  as  to  their 
respective  rights.  The  purchaser  had  repudiated  the  con- 
tract on  the  ground  of  misrepresentation  and  was  claiming 
for  a  refund  of  what  he  had  paid  up  to  the  date  of  the  repu- 
diation. The  relevant  portion  of  the  judgment  of  Westbury, 
L.C.,  runs :  "  When  the  owner  of  an  estate  contracts  with 
a  purchaser  for  the  immediate  sale  of  it,  the  ownership  of 
the  estate  is,  in  equity,  transferred  by  that  contract.  Where 
the  contract  undoubtedly  is  an  executory  contract,  in  this 
sense,  namely,  that  the  ownership  of  the  estate  is  transferred 
subject  to  the  payment  of  the  purchase-money,  every  portion 
of  the  purchase-money  paid  in  pursuance  of  that  contract  is 
a  part  performance  and  execution  of  that  contract,  and,  to 
the  extent  of  the  purchase-money  so  paid  does,  in  equity, 
finally  transfer  to  the  purchaser  the  ownership  of  a  cor- 
responding portion  of  the  estate."  ^  It  is  to  be  noted  that 
the  Lord  Chancellor's  statement  that  the  entire  ownership 
passes  is  limited  to  an  immediate  sale ;  that  is  either  for  cash 
down  or  part  cash  and  the  balance  to  be  left  on  mortgage, 
the  purchaser  being  in  a  position  to  claim  specific  perform- 
ance by  tender  of  the  money  alone  or  tender  of  the  money 
and  readiness  to  execute  the  mortgage.  Lord  Cranworth,  in 
the  same  appeal,  selects  another  limitation  within  which  to 
express  the  general  rule :  "  There  can  be  no  doubt,  I  appre- 
hend, that  when  a  purchaser  has  paid  his  purchase-money, 
though  he  has  got  no  conveyance,  the  vendor  becomes  a  trus- 
tee for  him  of  the  legal  estate,  and  he  is,  in  equity,  considered 
as  the  owner  of  the  estate.  When,  instead  of  paying  the 
whole  of  his  purchase-money,  he  pays  a  part  of  it,  it  would 
seem  to  follow,  as  a  necessary  corollary,  that,  to  the  extent  to 
which  he  has  paid  his  purchase-money,  to  that  extent  the 
vendor  is  a  trustee  for  him;  in  other  words,  that  he  acquires 
a  lien  exactly  in  the  same  way  as  if  upon  the  payment  of 
part  of  the  purchase-money  the  vendor  had  executed  a  mort- 

M1864),  lOH.  L.  C.  671. 
'At  p.  678. 
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gage  to  him  of  the  estate  to  that  extent."'  ^  Clearly  these 
judgments  say  with  Sir  Thomas  Plumer  that  until  the 
purchase-money  has  all  been  paid  the  purchaser's  ownership 
is  inchoate  and  has  not  fully  passed.  Clearly,  also,  while  the 
purchaser's  ownership  is  but  partial  that  of  the  vendor 
persists. 

There  is  a  third  leading  case  in  which  the  respective  posi- 
tions of  a  vendor  and  purchaser  were  considered,  namely, 
Rai/ner  v.  Pi-eston*  and  the  opinions  cc pressed  carry  with 
them  the  suggestion  that  they  were  given  with  the  judgment 
of  Sir  George  Jessel  in  Lysaght  v.  Edwards  in  mind.  Brett, 
L. J.,  says :  "  There  was  a  contract  of  purchase  and  sale  be- 
tween the  plaintiffs  and  defendants  in  respect  of  the  premises 
insured.  It  becomes  necessary  to  consider  accurately,  as  it 
seems  to  me,  and  to  state  in  accurate  terms,  what  is  the  rela- 
tion between  the  two  people  who  have  contracted  together 
with  regard  to  premises  in  a  contract  of  sale  and  purchase. 
With  the  greatest  deference  it  seems  wrong  to  say  that  the 
one  is  a  trustee  for  the  other.  The  contract  is  one  which  a 
Court  of  Equity  will  enforce  by  means  of  a  decree  of  specific 
performance.  ...  I  venture  to  say  that  I  doubt  whether 
it  is  a  true  description  of  the  relation  between  the  parties  to 
say  that  from  the  time  of  the  making  of  the  contract,  or  at 
any  time,  one  is  ever  trustee  for  the  other."  ^  The  view  of 
James,  L. J.,  is  given  in  the  following  terms :  "  I  agree  that 
it  is  not  accurate  to  call  the  relation  between  the  vendor  and 
purchaser  of  an  estate  under  a  contract  while  the  contract  is 
in  fieri,  the  relation  of  trustee  and  cestui  que  .trust.  But 
that  is  because  it  is  uncertain  whether  the  contract  will  or 
will  not  be  performed,  and  the  character  in  which  the  parties 
stand  to  one  another  remains  in  suspense  as  long  as  the  con- 
tract is  in  fieri.  But  when  the  contract  is  performed  by 
actual  conveyance,  or  performed  in  everything  but  the  mere 
formal  act  of  sealing  the  engrossed  deeds,  then  that  comple- 
tion relates  back  to  the  contract,  and  it  is  thereby  ascertained 
that  the  relation  was  throughout  that  of  trustee  and  cestui 

'At  p.  682. 

'  (ISSl)  18  Ch.  D.  1. 

'At  p.  10. 
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que  trust.  That  is  to  say,  it  is  ascertained  that  while  the 
legal  estate  was  in  the  vendor  the  beneficial  or  equitable 
interest  was  wholly  in  the  purchaser.  And  that  in  my  opin- 
ion is  the  correct  definition  of  a  trust  estate."^ 

One  of  the  most  recent  pronouncements  on  the  subject  of 
the  trusteeship  of  a  vendor  is  contained  in  the  Privy  Council 
appeal  of  Miller  v.  Howard^  Part  of  the  judgment  runs: 
"  It  is  sometimes  said  that  under  a  contract  for  the  sale  of 
an  interest  in  land  the  vendor  becomes  a  trustee  for  the  pur- 
chaser of  the  interest  contracted  to  be  sold  subject  to  a  lien 
for  the  purchase-money ;  but  however  useful  such  a  state- 
ment may  be  as  illustrating  a  general  principle  of  equity,  it 
is  only  true  if  and  so  far  as  a  Court  of  Equity  would  under 
all  the  circumstances  of  the  case  grant  specific  performance 
of  the  contract."  Kilmer  v.  B.  C.  Orchard  Lands,  another 
appeal  to  the  Privy  Council,*'  affords  an  example  of  the  effect 
of  this  limitation.  The  purchaser  was  a  few  days  late  in 
paying  the  second  instalment  and  the  vendor  company  can- 
celled the  sale.  An  action  for  specific  performance  was 
brought  by  the  purchaser  and  was  successful  in  the  court  of 
first  instance  and  in  the  final  appeal.  The  purchaser  had 
been  let  into  possession  and  in  addition  to  payment  of  the 
purchase-money  had  to  construct  certain  irrigation  works. 
The  effect  of  the  judgment  was  to  declare  the  vendor,  if  and 
in  so  far  as  he  was  a  trustee,  trustee  of  such  of  the  beneficial 
estate  which  had  passed  to  the  purchaser  by  virtue  of  what  he 
had  already  paid,  and  also  trustee  of  the  remainder  of  the 
estate  to  the  extent  of  allowing  him  to  continue  to  remain  in 
possession,  make  the  stipulated  improvements,  pay  the  rest  of 
the  instalments  as  they  fell  due  until  the  entire  beneficial  in- 
terest had  passed  to  him,  and  then  to  convey  to  him  the  title 
for  the  land.  So  in  Rose  v.  Watson,  where  the  purchaser  was 
held  entitled  to  cancel  the  sale  on  the  ground  of  misrepresen- 
tation and  to  have  the  instalments  which  he  had  paid  before 
he  repudiated  the  contract  refunded  to  him,  the  result 
expressed  in  terms  of  trusts,  was  to  find  that  the  vendor  had 

'  At  p.  13. 

'  (1915),  A.  C.  at  326. 

*(1913),  A.  C.  at  319;   and  see  Steedman  v.  Drinkle    (1906), 
1  A.  C.  275. 
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not  been  a  trustee  of  the  estate,  but  merely  one  for  the 
amount  of  the  purchase-money  received  on  account  of  the 
purchase.  The  trust  having  failed  of  its  object  the  money 
had  to  revert  to  the  source  from  whence  it  came. 

But  the  rest  of  Sir  George  JesseFs  description  in  Lysaght 
V.  Edwards  of  the  position  of  a  vendor  while  the  contract  of 
sale  continues  executory  would  appear  still  to  hold  good. 
"  In  other  words,"  he  proceeds,  "  the  position  of  the  vendor 
is  something  between  what  has  been  called  a  naked  or  bare 
trustee,  or  a  mere  trustee  (that  is  a  person  without  beneficial 
interest)  and  a  mortgagee,  who  is  not,  in  equity  (any  more 
than  a  vendor)  the  owner  of  the  estate,  but  is,  in  certain 
events,  entitled  to  what  the  unpaid  vendor  is,  viz.,  possession 
of  the  estate  and  a  charge  upon  the  estate  for  his  purchase- 
money.  Their  positions  are  analogous  in  another  way.  The 
unpaid  mortgagee  has  a  right  to  foreclose,  that  is  to  say,  he 
has  a  right  to  say  to  the  mortgagor,  '  either  pay  me  within  a 
limited  time,  or  you  lose  your  estate,'  and  in  default  of  pay- 
ment he  becomes  absolute  owner  of  it.  So,  although  there 
has  been  a  valid  contract  of  sale,  the  vendor  has  a  similar 
right  in  a  Court  of  Equity ;  he  has  a  right  to  say  to  the  pur- 
chaser, '  either  pay  me  the  purchase-money  or  lose  the  es- 
tate.' "  ^  There  is  nothing  here  to  conflict  with  what  Sir 
Thomas  Plumer  says  in  Wall  v.  Bright,  when  he  speaks  of  a 
vendor  as  "  one  who  is  partly  the  owner,  who  has  the  legal, 
and  partly  the  beneficial  estate  " ;  and  this  beneficial  estate  is 
described  in  Shaw  v.  Foster  ^°  as  "  a  personal  and  substan- 
tial interest  in  the  property."  Sir  Thomas  Plumer  par- 
ticularizes as  to  the  extent  of  the  vendor's  beneficial  interest 
by  mentioning  some  of  the  limitations  on  that  of  the  pur- 
chaser. "  The  purchaser,"  he  continues,  "  is  not  entitled  to 
possession  unless  stipulated  for.  ...  If  the  purchase-money 
has  not  been  paid  the  purchaser  cannot  cut  timber  on  the 
estate "  ;^  for,  "  the  equitable  owner  must  not  change  the 
character  of  the  security  which  the  vendor  has  for  his  unpaid 
purchase-money."  ^ 

»At  p.  506. 

">  (1872),  L.  R.  5  H.  L.  321. 

'  Wall  v.  Bright,  supra  at  503  and  502. 

^  Allen  V.  Inland  Revenue  Commissioners  (1914),  2  K.  B.  at  333. 


112  REAL    PROPERTY     (LAND    TITLES)    ACTS. 

To  focus  these   authoritative   opinions  in   a  sentence   or 
two :     The  relation  between  a  vendor  and  purchaser  is  deter- 
mined partly  by  the  conditions  of  the  contract  and  partly  by 
the  extent  to  which  the  contract  has  been  performed.     When 
the  purchase-money  is  payable  in  instalments  each  payment 
transfers  a  proportionate  degree  of  beneficial  ownership  to 
the  purchaser,  the  remainder  still  residing  in  the  vendor.    If 
the  contract  allows  the  purchaser  immediate  possession  and 
the  right  to  cut  wood  his  beneficial   ownership  is  so  much 
enlarged  and  the  vendor's  proportionately  reduced.     When 
the    contract   has   been   completely    performed    on    the    pur- 
chaser's side,  and  he  is  able  to  claim  specific  performance, 
this  fact  ascertains  or  establishes  the  correlative  fact  that  the 
vendor  has  become  trustee  of  the  whole  estate  for  the  pur- 
chaser to  whom  the  full  beneficial  interest  has  passed  lea\'ing 
the  vendor  a  naked  or  bare  trustee  with  nothing  but  the  legal 
title.     But  if  at   any   earlier  stage  in  the  transaction  the 
respective  rights  of  the  parties  have  to  be  determined  these 
rights  will  depend  upon  the  degree  to  which  the  contract  has 
been  performed.     If,  for  example,  the  purchaser  makes  no 
payment  after  the  first  and  time  is  of  the  essence  of  the  con- 
tract, and  there  is  a  condition  for  forfeiture  in  case  of  non- 
payment, though  he  may  recover  his  money  in  so  far  as  he  is 
relieved   from   forfeiture   as   a  penalty,   yet  he   cannot  get 
specific  performance;^  the  vendor  not  being  a  trustee  of  the 
estate  but  only  of  the  purchase-money.    For  the  same  reason, 
when  a  purchaser  can  rescind  the  sale  he  is  entitled  to  a 
refund  of  what  he  had  paid  up  to  the  date  of  rescission,  and 
has  a  lien  on  the  property  for  this  amount;*  and  since  it  is 
impossible  to  have  a  lien  on  what  belongs  to  oneself  the  pro- 
perty, or  the  greater  part  of  it,  must  have  belonged  to  the 
vendor  all  along.     Again,  to  take  a  third  illustration,  when 
a   condition  making  time   of   the   essence   has   been   tacitly 
waived  by  extending  the  date  of  payment  of  an  instalment, 
and  the  purchaser  makes  the  payment  a  few  days  later  than 
the  extended  date,  he  is  entitled  to  specific  performance,' 

"SteednuDi  v.  Drinkle  (1916),  A.  C.  275. 

*  Rose  v.  Watson,  supra. 

'  Kilmer  v.  B.  C.  Orchard  Lands,  supra. 
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and  the  vendor  has  to  hold  the  estate  subject  to  the  terms  of 
the  contract  of  sale,  his  interest  consisting  in  the  right  to  be 
paid  the  remaining  instalments,  to  cancel  the  contract  on 
failure  by  the  purchaser  to  perform  it,  to  the  improvements 
(if  the  contract  so  provides),  and  to  retain  the  legal  title 
until  the  contract  is  no  longer  executory  on  the  purchaser's 
side;  all  of  which  constitute  a  substantial  beneficial  personal 
interest  in  the  vendor.  And  there  are  circumstances  in  which 
the  purchaser  may  be  regarded  as  never  having  been  the 
owner  of  the  land. 

Applying  these  conclusions  to  the  facts  in  Grace  v.  Kue- 
bler  where  the  purchase  price  was  $31,600,  of  which  the  pur- 
chasers had  only  paid  $4,600,  and  had  four  years  in  which  to 
liquidate  the  balance  at  the  time  when  the  assignment  of  the 
agreement  of  sale  was  made  to  Grace,  it  is  impossible  to 
accept  as  correct  a  view  which  regards  the  vendors  under 
such  circumstances  as  having  parted  with  their  beneficial 
ownership  and  as  having  "nothing  left  but  the  bare  legal 
title."  They  had  a  very  large  and  substantial  interest  in  the 
land  sold  when  they  entered  upon  their  transaction  with 
Grace.  In  fact  the  land  was  still  theirs  for  nothing  had 
occurred  entitling  the  purchasers  to  be  considered  the  owners 
of  it. 

The  nature  of  that  transaction  demands  attention  be- 
cause it  was  described  as  "  a  mere  assignment  of  a  debt,"  and 
the  vendors  were  held  not  to  have  had  the  power  to  give  a 
transfer  of  the  land  to  the  assignee  of  the  contract  of  sale 
with  the  assignment.  It  is  quite  clear,  however,  from  the 
facts  of  the  case  that  Grace  had  something  very  different 
from  an  assignment  of  the  purchase-money  owing  by  the 
purchasers.  He  had  an  equitable  mortgage  of  the  vendors' 
entire  and  beneficial  interest  in  the  land.  He  had  lent  them 
$20,000.00  on  several  securities  of  which  this  equitable  mort- 
gage was  one.  It  was  given  in  the  form  of  an  assignment  of 
the  contract  and  a  transfer  of  the  land.  This  form  of  equit- 
able security  for  a  loan  is  a  common  enough  one  in  the  West, 
and  should  any  attempt  be  made  by  the  lender  to  take  advant- 
age of  the  prima  facie  absoluteness  of  the  transfer  to  the  pre- 
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judice  of  the  debtor  the  courts  will  enforce  against  him  the 
actual  relation  between  the  parties.®  The  vendor  had  every 
right  to  create  this  security,  for,  when  an  agreement  of  sale 
has  been  entered  into,  "  either  party  to  the  contract  may 
lawfully  assign  over  his  beneficial  interest  therein  .  .  . 
and  this  is  the  case  whether  the  assignment  of  the  benefit  of 
the  contract  be  made  for  the  purpose  of  absolutely  transfer- 
ring the  assignor's  whole  interest  or  of  securing  some  lesser 
or  other  advantage  to  the  assignee  such  as  the  repayment  of 
money  lent."  ^  But  not  only  can  the  contract  be  assigned  as 
a  security;  the  land  can  be  mortgaged,  witness  the  facts  in 
Rose  V.  ^¥atson.  Xor  do  the  rights  of  a  vendor  stop  at  the 
giving  of  a  mortgage.  He  can  sell  the  land  and  convey  the 
title  to  the  purchaser  as  had  been  done  in  Whitbread  &  Co. 
Ltd.  V.  Watt,^  the  purchaser  having  in  turn  mortgaged  the 
property.  The  test  of  the  validity  of  such  or  any  dealings 
of  the  vendor  with  the  property  is  interference  with  the 
rights  of  the  purchaser  under  the  contract  of  sale.  He  can 
do  nothing  to  their  prejudice,^  but  outside  of  that  there  are 
apparently  no  restrictions  on  his  powers.  He  is  not  under 
any  obligation  to  keep  himself  in  a  position  personally  to  give 
the  purchaser  title ;  it  is  sufficient  if  he  does  not  place  any- 
one else  in  a  position  to  refuse  to  do  so  as,  for  instance,  a 
bona  fide  second  purchaser  or  a  mortgagee  of  the  property 
without  notice  of  the  earlier  sale.  One  can  hardly  imagine 
a  court  sustaining  the  plea  of  a  purchaser  that  the  property 
afterwards  transferred  to  a  second  purchaser  for  value,  with 
knowledge  of  the  prior  sale,  and  notice  to  the  first  purchaser 
to  pay  the  balance  of  the  purchase-money  to  the  new  owner, 
ought  to  be  re-transferred  to  the  original  vendor  simply 
because  the  latter  was  the  person  to  whom  he,  the  first  pur- 
chaser, had  first  looked  to  for  a  transfer  or  conveyance  of 
the  title.  A  mortgagor  might  as  reasonably  object  to  an 
assignment  of  the  mortgage  with  notice  to  pay  the  debt  to  the 

«  Perdue,  J.A..  Wmianu^  v.  Box.  19  M.  L.  R.  at  588 ;  Wallace  v. 
Smart.  22  M.  L.  R.  68 :  Short  v.  Graham.  7  W.  K  R.  787. 

'Williams  V.  &  P.  (2Dd  ed.),  vol.  i.,  p.  568. 

*  (1!X)1.  1  Ch.  911 :   (1902),  1  Ch.  835. 

'Turner,  L.J..  Hadlei/  v.  The  London  Bank  of  Scotland  (Ltd.), 
3  De  G.  J.  &  S.  at  70;  Williams  V.  d  P.   (2nd  ed.),  vol  i.,  p.  564. 
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assignee.  And  it  has  to  be  remembered  that  anyone  who 
buys  land  under  the  Acts  can  protect  himself  completely 
against  every  possible  transaction  of  the  vendor  by  register- 
ing a  caveat.  If  such  a  one  comes  into  court  without  having 
availed  himself  of  this  simple  means  of  getting  absolute 
security  for  his  rights  under  his  contract  he  starts  with  an 
immense  handicap  since  he  enters  self-convicted  of  gross 
negligence.^" 

'"AflTO  Bank  v.  Barry,  7  L.  R.   (E.  &  I.)    App.  at  156. 


CHAPTER  VIII. 

The  Caveat. 

The  original  Torrens  Title  Act,  the  Eeal  Property  Act  of 
South  xlustralia,  provides  that  "  any  .  .  .  beneficiary 
claiming  under  a  will  .  .  .  may  lodge  a  caveat";^  and 
the  provision  indicates  the  source  from  whence  the  idea  of  the 
caveat  has  been  drawn.  It  has  been  suggested  by  the  rules 
and  practice  of  courts  of  probate.  The  procedure  of  such 
courts  enables  the  claimant  to  an  interest  in  the  estate  of  a 
deceased  person  under  a  will  to  lodge  a  caveat  with  the  object 
of  preventing  the  issue  of  a  grant  of  probate  while  the  caveat 
stands.  The  caveat  is  a  notice  in  writing  to  the  ofticers  of 
the  probate  registry  that  nothing  is  to  be  done  in  reference  to 
the  estate  of  the  deceased  person  unknown  to  the  caveator. 
The  party  whose  grant  is  stopped,  and  who  intends  to  proceed, 
has  to  issue  a  "  warning  "  notice  to  the  caveator  to  enter  an 
appearance  within  a  stated  time  and  declare  his  interest.  The 
caveator  can  then  elect  to  withdraw  his  caveat,  or  to  enter 
appearance,  or  he  can  apply  to  the  court  for  an  extension  of 
time,  or  do  nothing  at  all.  In  the  last  case  the  grant  will 
issue  on  proof  of  the  "  warning  "  having  been  given  and  no 
appearance  entered;  while,  if  the  caveator  appears  and  an 
agreement  between  him  and  the  applicant  for  probate  is  not 
reached,  the  latter  can  bring  an  action  to  dispose  of  the 
caveator's  claim.  In  fact  a  caveat  is  often  entered  merely  as 
a  preliminary  to  such  an  action.^ 

■  Most  of  these  characteristics  have  been  reproduced  in  the 
caveat  used  under  the  Australian  Torrens  Acts  but  others 
have  been  added  through  the  necessity  imposed  by  the  dif- 
ferences between  the  incidents  of  probate  and  those  of  regis- 
tration of  title  to  land.  The  Western  Canadian  Acts  follow 
pretty  closely  those  of  Australia.     Not  only  a  person  claim- 

*  Section  191,  Hogg,  p.  378. 

'Tristram  &  Coote  Probate  Practice  (15th  ed.),  p.  2S1,  et  seq. 
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ing  to  be  interested  under  a  will,^  but  generally  anyone 
alleging  any  sort  of  right  to  an  interest  in  land  can  file  a 
caveat  with  the  registrar  of  the  registration  district  in  which 
the  land  is  situated.'*  The  caveat  is  a  written  notice  from 
the  caveator  to  the  registrar  to  whom  it  is  addressed  that 
nothing  is  to  be  done  in  reference  to  the  land  described  in 
the  caveat  to  the  prejudice  of  the  caveator's  claim.  The 
registered  owner  whose  power  of  dealing  with  his  property  is 
thus  restricted  and  who  wishes  to  recover  his  freedom  of 
action  is  empowered  to  give  the  caveator  notice  to  show  cause 
why  the  caveat  should  not  be  withdrawn;  or  he  can  request 
the  registrar  to  notify  the  caveator  that  the  caveat  will  be 
removed  within  a  given  period  unless  the  time  so  limited  is 
extended  by  order  of  a  court;  or  he  can  call  on  the  caveator 
to  take  proceedings  in  court  before  a  set  date  to  substantiate 
his  claim.  The  caveator  may  withdraw  his  caveat;  or  pro- 
ceed to  establish  his  right;  or  he  can  make  application  in 
the  proper  quarter  for  an  extension  of  time;  or,  lastly,  he  is 
free  to  take  no  action  whatever.  If  he  does  nothing  the 
caveat  will  lapse  and  be  removed,  while,  if  he  goes  on  to 
enforce  his  claim,  the  procedure  created  by  the  Acts  is  open 
to  him.^  And,  since  a  caveat  may  be  used  alternatively  with 
a  lis  pendens,  it  can  be  filed  simply  as  a  preliminary  to  an 
action  when  a  right  to  land  is  in  dispute.® 

The  Real  Property  Act  of  South  Australia  adheres  fully 
to  the  end  served  by  entering  a  caveat  in  a  probate  registry 
in  that  it  enables  a  caveator  to  prevent  altogether  any  deal- 
ings with  the  land  in  which  he  claims  an  interest.  In  this 
it  is  followed  by  the  Acts  of  Queensland  and  Tasmania.  The 
corresponding  statutes  of  the  other  states  and  the  Land 
Transfer  Act  of  New  Zealand  do  not  go  so  far;  only  per- 
mitting a  caveator  to  prohibit  dealings  with  the  estate  or 
interest   claimed.     Further,   and   as   an   alternative   to   this 

'  Alta.  84.  This  enactment  appeared  for  some  years  in  all  the 
Acts,  but  has  since  been  dropped  from  those  of  Manitoba  and 
Saskatchewan  in  favour  of  the  general  expression  "  interest  in 
land." 

♦  Man.  138  ;  Sask.  128  ;  Alta.  84. 

"Man.  138.  139,  142,  146,  150;  Sask.  128,  135,  136,  137;  Alta. 
84,  88,  89.  91,  90. 

•  Man.  153,  Schedule  L ;  Alta.  98. 
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right  of  prohibition,  the  last  mentioned  acts  enable  a  cavea- 
tor to  compel  notice  to  himself  of  any  dealing  with  his 
alleged  interest;  and  under  all  the  acts  he  can  confine  his 
power  of  interference  merely  to  directing  the  registrar  to 
make  later  dealings  subject  to  his  interest/  The  Acts  of 
Western  Canada  diverge  yet  further  from  probate  law  and 
practice.  They  limit  the  choice  of  the  caveator  to  the  first 
and  third  of  the  courses  open  to  him  in  most  of  the  Austral- 
asian jurisdictions.  Here  a  caveator  can  "  forbid "  the 
registration  of  any  person  as  owner  or  transferee  of  the  estate 
or  interest  which  he  alleges  himself  entitled  to,  or  the  regis- 
tration of  any  instrument  affecting  that  estate  or  interest, 
and  this  either  altogether  or  subject  to  his  claim;*  or,  he 
can  insist  that  ''  no  registration  of  any  transfer  or  other 
instrument  affecting  the  said  land  (i.e.,  the  land  in  which  he 
claims  an  interest)  and  no  certificate  of  title  to  such  land 
shall  be  granted,  until  such  caveat  has  been  withdrawn  or 
has  lapsed  as  hereinafter  provided,  unless  such  instrument 
be  expressed  to  be  subject  to  the  claim  of  the  caveator  as 
stated  in  such  caveat."® 

It  is  apparently  the  custom  in  Australia  to  speak  of  a 
caveat  as  filed  and  not  as  registered,  because  it  does  not  pass 
or  create  an  estate  or  interest  in  land.^"  All  the  Australian 
Acts  refer  to  the  entering  of  a  caveat  as  "  lodging  "  it ;  none 
of  them  give  the  expression  any  special  meaning;  and  three 
of  them  (amongst  which  that  of  Victoria  which  served  as 
the  model  for  the  Eeal  Property  Act  of  Manitoba)  direct 
the  registrars  to  endorse  memorials  of  all  caveats  on  the 
certificate  of  title  for  the  lands  interests  in  which  are  claimed.^ 
Under  these  latter  acts,  therefore,  it  would  seem  that 
although  registration  is  not  defined  in  them  as  the  en- 
dorsement of  a  memorial  of  an  instrument  on  a  certificate  of 
title,  yet,  in  point  of  fact,  caveats  are  registered,  since  cer- 
tain particulars  of  them  are  entered  on  the  registers  ;^  and 

'  Hogg,  pp.  209,  295,  443,  453.  632. 

*Man.  1.3S;   Alta.  84. 

•  Sask.  128. 

"Hogg,  1040. 

'  Ibid.,  378,  544,  633. 

-  Infra. 
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consequently  the  distinction  between  filing  and  registration 
would  not  appear  to  serve  any  useful  purpose.  The  reason 
for  the  same  distinction  obtaining  here  is  the  ipsissima  verba 
of  the  Acts.  A  caveator  is  empowered  to  "  file  "  his  caveat.' 
The  word  does  not  receive  definition  in  the  Act  of  Manitoba, 
but  whatever  it  signifies  it  cannot  denote  the  same  thing  as 
registration,  the  meaning  of  which  is  explicitly  determined.* 
Possibly  the  expression  should  obtain  the  same  interpreta- 
tion as  is  given  it  in  the  Acts  of  Saskatchewan  and  Alberta, 
namely,  entry  in  the  day  book.^  These  Acts,  after  authoris- 
ing anyone  interested  in  land  to  file  a  caveat,  proceed  to  do 
what  the  Manitoba  Acts  omits.  They  direct  registrars  to 
enter  a  memorial  of  every  caveat  filed  with  them  on  the 
certificate  of  title  for  the  land  described  in  the  caveat.' 
When  this  has  been  done  the  caveat  is  registered.  But  in 
spite  of  the  registrars'  lack  of  express  authority  to  enter 
memorials  of  them  in  the  register  caveats  invariably  are 
registered  in  Manitoba.  Usage,  when  long  followed  and  not 
in  itself  unreasonable,  can  be  allowed  to  interpret  the  inten- 
tion of  a  statute.  It  is  clear,  also,  that  the  Manitoba  Act 
contemplates  actual  registration  of  caveats  for  by  subsection 
(j)  of  section  78  a  certificate  of  title  is  made  subject  by 
implication  to  "  caveats  affecting  the  land  registered  since 
the  date  of  the  certificate." 

If,  then,  language  is  to  correspond  with  fact  there  can  be 
no  doubt  that,  whatever  the  custom  in  Australia  and  the 
justification  for  it  and  notwithstanding  the  expressions  used 
in  the  Western  Canadian  Acts,  a  caveat  should  be  spoken  of 
here  as  registered  and  not  as  filed.  It  is  a  registrable  in- 
strument and  is  registered  like  any  other  instrument  pos- 
sessing capacity  for  registration. 

The  prime  function  of  a  caveat  is  to  secure  priority  for 
the  caveator's  interest,  if  a  valid  one,  over  all  later  registered 
interests  and  all  interests  of  earlier  date  but  unregistered. 
The   Acts   endow   it  with   this   function   in   express  words.^ 

'Man.  13S:  Sask.  128;  Alta.  S4. 

-Man.  90. 

'  Sask.  2,  12  :  Alta.  2    (m). 

"Sask.  1.3.3;  Alta.  86. 

^  Man.  151  ;  Alta.  97.  In  Saskatchewan  a  caveat  receives  priority 
by  virtue  of  its  being  a  regis'trable  instrument,  and  the  section  giving 
such  instruments  priority  according  to  date  of  registration   (s.  63). 
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The  terms  of  the  Real  Property  Act  of  ]\[anitoba  are  the 
amplest.  Eegistration  of  a  caveat  is  to  give  not  only  the 
instrument  itself  but  also  the  "  subject  matter  ^'  on  which 
che  caveat  is  based  the  same  priority  as  the  registration  of  a 
registrable  instrument  woiild  confer  on  such  an  instrument. 
Possibly  the  expression  "  subject  matter "  was  inserted  to 
meet  the  case  of  a  transaction  lacking  documentary  evidence 
or  complete  documentary  proof  of  its  having  been  entered  into. 
However  that  may  be,  the  instrument,  the  transaction,  and  the 
estate  or  interest  claimed,  take  priority  over  all  subsequent  and 
unregistered  claims  or  interests  without  exception.  As  was 
said  in  Gihhs  v.  Messer,^  "  it  does  appear  to  have  been  the 
intention  of  the  Act  (of  Victoria)  to  confer  the  same  kind 
and  degree  of  security  upon  all  persons  who,  transacting  in 
reliance  on  the  Register,  acquire  either  proprietary  rights  or 
mere  interests  in  lands  in  good  faith  and  for  valuable  con- 
sideration. Their  Lordships  assume  .  .  .  that  the  statute 
makes  no  distinction  between  these  two  classes  of  proprie- 
tors." It  is  to  get  the  security  which  priority  affords  him 
against  interests  in  the  same  estate  as  he  claims  to  have 
acquired  registered  after  his  caveat  and  against  similar  un- 
registered interests  of  an  earlier  date  than  his  own  that  a 
caveator  registers  his  caveat. 

This  important  and  indeed  largest  aspect  of  the  effect  of 
a  caveat  has  not  received  much  recognition.  Its  form  and 
phraseology  and  even  the  derivation  of  its  name  have  at- 
tracted far  more  attention;  the  last  being  often  no  guide  at 
all  to  the  meaning  of  a  word  in  the  language  into  which  it 
has  been  adopted.  A  caveat  has  been  said  to  be  a  "  warn- 
ing "  ®  —  let  him  beware.  Primarily  it  is  nothing  of  the  kind. 
A  caveator  registers  his  caveat  to  secure  priority  for  his 
estate  or  interest  not  to  warn  other  people  of  its  existence. 
Their  transactions  are  no  concern  of  his  and  it  is  nothing  to 
him  whether  they  learn  of  his  transaction  or  not.  A  regis- 
tered mortgage  or  lease  is  as  much  of  a  warning  as  a  regis- 
tered caveat,  but  it  has  not  yet  occurred  to  anyone  to  apply 

*  (1891),  A.  C.  at  254. 

"Stephens  v.  Bannan,  0  A.  L.  R.  at  427;  Royal  Bank  of  Canada 
v.  Banqne  d'llochelarja,  8  A.  L.  R.  at  129;  Grace  v.  Kuebler  (1917), 
1  W.  W.  R.  at  1215. 


THE   CAVEAT.  121 

that  description  to  either  of  them.  A  caveat  entered  in  a 
probate  registry  is  not  a  warning.  The  form  runs  "  Let 
nothing  be  done  in  the  estate  of  A.B.,  &c.,  unknown  to  CD., 
&c.,  having  an  interest."  It  is  the  person  whose  grant  is 
thus  stopped  and  who  intends  to  proceed  with  an  application 
for  probate  who  gives  the  "  warning."  He  '*  warns "  the 
caveator  to  enter  an  appearance  within  a  stated  period  and 
disclose  his  interest.^"  The  nearest  approach  to  a  warning 
under  the  Acts  is,  therefore,  the  notice  given  by  the  regis- 
tered owner  to  the  caveator  to  show  cause  why  the  caveat 
should  not  be  withdrawn,  or  else  the  notice  of  lapse  issued  by 
a  registrar  at  the  registered  owner's  instance.^ 

A  caveat  has  also  been  said  to  be  "  nothing  more  than  a 
caution  as  it  is  called  in  some  similar  acts."  ^  The  Land 
Transfer  Act  of  Ontario  and  the  English  Land  Transfer  Act 
are  two  such.  They  provide  that  "  any  person  interested 
under  any  unregistered  instrument  or  interested  as  a  judg- 
ment creditor  or  otherwise  howsoever,  in  any  land  or  charge 
registered  in  the  name  of  any  other  person  may  lodge  a 
caution  with  the  registrar  to  the  effect  that  no  dealing  with 
such  land  or  charge  be  had  on  the  part  of  the  registered  pro- 
prietor until  notice  has  been  served  on  the  cautioner."  * 
After  a  caution  has  been  lodged  a  registrar  cannot  register 
any  dealing  with  the  land  until  he  has  served  notice  on  the 
cautioner  that  his  caution  will  cease  to  have  effect  within  the 
time  limited  in  the  notice.*  But  the  caution  does  not  secure 
priority  for  the  cautioner's  estate  or  interest  as  a  caveat  does 
for  the  estate  or  interest  of  the  caveator,  because  equitable 
rights  still  rank  according  to  date  of  creation  and  not  ac- 
cording to  the  dates  upon  which  cautions  having  reference  to 
them  are  lodged.  If  priority  is  desired  for  the  interest 
claimed  it  is  only  to  be  got  by  filing  a  priority  notice  which 
cannot  be  done  by  the  cautioner  of  his  own  motion.  He  has 
to  obtain  it  from  the  registered  proprietor.' 

'"Tristram  &  Coote,  Prolate  Practice  (15th  ed.),  pp.  231  and  290. 
'Man.  146;  Sask.  136;  Alta.  91. 
=  Stephen  v.  Bannan,  6  A.  L.  R.  at  418. 

^  R.  S.  O.  1914.  c.  126,  s.  72  ;  Land  Transfer  Act,  1875,  s.  53. 
*  Ibid.,  s.  73  ;  Ibid.,  s.  54. 

"Brickdale  &  Sheldon  Land  Transfer  Acts  (2nd  ed.).  p.  38,  Rul« 
117. 
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Other  descriptions  of  the  caveat  are  "  a  prohibition  to 
the  registrar,"  ®  and  a  "  species  of  injunction."  ^  These 
seem  to  do  little  more  than  multiply  synonyms.  In  point  of 
fact  neitlier  the  phrasing  nor  the  form  of  the  caveat  is  of 
first  or  of  much  assistance  in  arriving  at  its  essential  effect. 
This  is  to  be  found  in  the  sections  of  the  Acts  by  virtue  of 
which  its  registration  secures  priority  for  the  estate  or  inter- 
est claimed.  That  the  caveat  is  cast  in  the  mould  of  a  pro- 
hibition or  injunction  is  of  small  importance.  In  reality 
both  its  form  and  the  terms  of  the  sections  of  the  Acts  by 
which  a  caveator  is  empowered  to  file  a  caveat,  considered  by 
themselves,  are  somewhat  misleading.  A  caveator  is  given 
the  right  to  forbid  the  registration  of  an  instrument  which 
might  prejudice  his  alleged  estate  or  interest  by  filing  a 
written  forbiddal  with  the  registrar,  after  which  his  claim 
is  to  have  priority  from  the  date  of  filing  (or  registration)  of 
the  forbiddal.  This  ordering  of  ideas  is  somewhat  in  the 
nature  of  putting  the  cart  before  the  horse.  A  caveator  is 
really  given  a  right  to  secure  priority  for  his  interest  by 
registering  particulars  of  it.  The  difference  between  the 
object  and  the  result  of  entering  a  caveat  in  a  probate  regis- 
try and  the  object  and  result  of  filing  a  caveat  in  a  land 
titles  office  has  been  overlooked.  A  person  who  does  the 
former  aims  and  can  aim  only  at  securing  notice  to  himself 
of  proceedings  proposed  to  be  taken  in  regard  to  the  estate  of 
the  deceased;  and  he  achieves  this  end  by  forbidding  the 
doing,  unknown  to  him,  of  anything  affecting  the  estate. 
But  he  neither  discloses  his  interest  nor  obtains  priority  for 
it.  His  prohibition  and  the  notice  or  "  warning "  which 
must  be  given  him  are  consequently  the  main  features  of  the 
situation.  The  case  is  quite  otherwise  with  a  caveator  using 
the  kind  of  caveat  authorised  by  the  Acts.  He  receives  no 
actual  notice  of  subsequent  registered  interests,  and  their 
registration  is  not  constructive  notice;  nor  is  his  caveat  reg- 
istered with  any  intention  or  desire  to  get  notice  of  them. 
But  he  obtains  priority  for  his  claim,  and  he  has,  or  should 
have,  to  set  it  out  in  the  completest  manner  possible.     It  is 

*  Stephens  v.  Bannan,  6  A.  L.  R.  at  427. 

'  Royal  Bank  of  Canada  v.  Banque  d'Hochelaga.  8  A.  L.  R.  at  135. 
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solely  in  order  to  secure  this  priority  that  a  caveat  is  regis- 
tered at  all.  The  form  of  caveat  prescribed  in  the  Acts  is 
merely  an  enlargement  of  the  form  employed  in  probate 
registries  and  its  phraseology  fails  to  give  effect  to  the  inten- 
tion and  effect  of  a  caveat  under  the  Acts.  Instead  of  for- 
bidding registration  it  should  claim  priority.  The  direction 
that  a  later  instrument  is  not  to  be  registered  "  unless  such 
instrument  be  expressed  to  be  subject  to  my  (the  caveator's) 
claim "  is  superfluous  in  view  of  the  fact  that  the  priority 
enjoyed  by  a  caveat  necessarily  entails  on  the  later  registered 
instruments  subjection  or  postponement  to  the  caveat  if  the 
claim  be  a  valid  one.  In  short,  though  formally  a  prohibi- 
tion or  injunction,  a  caveat  is,  in  essence,  an  instrument  the 
object  of  which  is  to  secure  priority  for  the  estate  or  interest 
described  in  it. 

It  has  also  been  said  that  a  caveat  "  prevents  the  acquisi- 
tion or  bettering  or  increasing  of  any  interest  in  the  land, 
legal  or  equitable,  adverse  to  or  in  derogation  of  the  claim 
of  the  caveator — at  all  events  as  it  exists  at  the  time  when 
the  caveat  is  lodged."  *  This  fact,  though  generally  speak- 
ing, perfectly  true,  does  not  differentiate  the  effect  of  a 
caveat  from  the  effect  of  any  other  instrument  which  is  reg- 
istered. Eegistration  of  a  mortgage,  or  of  a  lease,  or  of  a 
writ  of  execution  or  certificate  of  judgment,  works  the  same 
result.  The  titles  of  the  mortgagee,  the  lessee,  the  execution 
or  judgment  creditor  and  the  caveator,  if  his  claim  is  a  valid 
one,  are  all  and  equally  indefeasible  by  any  subsequent 
dealing  or  instrument;  cannot  be  derogated  from  by  any 
such  instrument  or  dealing.  It  is  not  correct,  however,  to 
limit  the  protective  capacity  of  a  caveat  to  the  moment  of 
the  caveat's  registration.  In  the  case  of  the  usual  agree- 
ment of  sale,  for  example,  making  the  purchase-money  pay- 
able so  much  in  cash  and  the  balance  in  annual  instalments, 
the  purchaser,  after  he  has  made  the  cash  payment,  has  an 
interest  in  the  land  sold  to  the  extent  of  that  payment;  and 
as  the  remaining  instalments  are  paid  so  his  interest  increases 
in  proportion.^     If   he   registers   a   caveat   founded   on   the 

'McKillop  &  Betija.field  v.  Alexander,  45  S.  C.  R.  at  58.?. 
^Rose  V.  Watso7i,  10  H.  L.  C.  671,  supra. 
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agreement  the  transaction  is  protected  from  start  to  finish.^" 
A  caveat  thus  protects — prevents  any  derogation  from — the 
caveator's  interest  not  only  as  it  stands  at  the  time  when  the 
caveat  is  registered  but  at  every  successive  increase  of  its 
right  up  to  its  maturity. 

It  follows  from  what  has  been  said  so  far  that  a  definition 
of  a  caveat  making  any  pretence  to  accuracy  must  include  a 
statement  that  a  caveat  is  a  registrable  instrument  which, 
when  registered,  secures  priority  for  the  estate  or  interest 
claimed,  if  a  valid  one,  in  precisely  the  same  way  as  would 
have  been  done  had  the  interest  been  created  by  a  registrable 
instrument  registered  on  the  same  date  as  that  on  which  the 
caveat  was  registered. 

Eegistration  confers  on  the  person  who  has  registered  an 
instrument  indefeasible  title  to  the  estate,  interest  or  right 
described  in  the  instrument,  whether  a  proprietary  right  or 
a  mere  interest  in  land;^  but  it  is  clear  from  the  proviso  in  the 
partial  definition  just  given  of  a  caveat  that  registration  of  a 
caveat  does  not  confer  on  the  caveator  indefeasible  title  to  the 
interest  described  in  the  caveat.  To  render  the  definition  com- 
plete, therefore,  it  is  necessary  to  ascertain  to  what  registra- 
tion of  his  caveat  gives  the  caveator  indefeasible  title. 

The  degree  or  character  of  the  indefeasibility  of  title 
acquired  by  the  person  registering  an  instrument  varies  with 
the  character  of  the  instrument  which  is  registered.  In  the 
cases  of  a  transfer  of  the  fee  simple,  which  results  in  the 
transferee  becoming  registered  owner  and  receiving  a  certifi- 
cate of  title,  the  indefeasibility  of  the  title  is  absolute  in  that 
it  cannot  ordinarily  be  defeated  save  by  the  act  of  the  owner 
himself.  It  is  also  absolute  in  respect  of  the  owner's  estate. 
The  interest  of  a  mortgagee,  evidenced  by  Ms  registered 
mortgage,  and  consisting  in  the  right  to  hold  the  mortgaged 
land  as  security  for  the  loan  and  in  the  other  rights  given 
him  by  the  Acts  and  possibly  by  the  mortgage  itself,  is  defeas- 
ible primarily,  not  by  his  own  act  but  by  the  act  of  the  mort- 
gagor in  repaying  the  loan.  If,  for  example,  the  mortgagee 
is  absent  from  the  province  and  without  a  representative  in 

'"  Cooper  V.  Anderson,  22  M.  L.  R.  428. 
*  Gibhs  v.   Messer,  supra. 
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it  the  mortgagor  cau  pay  the  amount  of  the  loan  into  the 
provincial  treasury  and  the  treasurer's  receipt  enables  him 
to  clear  the  mortgage  off  his  title.^  But  registration  of  a 
mortgage  is  never  looked  on  as  even  prima  facie  evidence  of 
the  mortgagee's  interest  under  the  mortgage.  No  one  sup- 
poses  that  its  registration  guarantees  the  vahdity  of  every 
clause  and  condition  in  it,  or  the  amount  secured  under  it, 
or  even  that  any  portion  of  the  loan  has  actually  been  ad- 
vanced. In  registering  mortgages  registrars  only  concern 
themselves  with  their  form  and  attestation,  the  description 
of  the  mortgaged  property  and  the  prima  facie  identity  of 
the  mortgagor  with  the  registered  owner.  Outside  of  these 
details  they  register  a  mortgage  for  whatever  validity  it  may 
prove  to  possess.  They  would  do  the  same  with  a  lease,  the 
lessee's  interest  under  which  is,  in  the  ordinary  course  of 
things,  defeasible  by  mere  effluxion  of  time,  that  is,  by  a 
cause  independent  of  the  act  of  either  party  to  the  contract. 
What,  then,  is  the  degree  or  character  of  the  indefeasible  title 
secured  to  a  caveator  when  his  caveat  has  been  registered? 

In  the  first  place  the  title  of  a  caveator,  like  that  of  a 
transferee  of  the  fee  simple  who  becomes  registered  owner, 
is  defeasible  by  his  own  act,  for  he  can  withdraw  his  caveat  ^ 
just  as  a  registered  owner  can  transfer  to  another  his  entire 
estate.  It  can  also  be  defeated  at  the  instance  of  the  regis- 
tered owner,  since  the  latter  is  enabled. either  to  summon  the 
caveator  to  show  cause  before  a  court  or  judge  against  the 
caveat  being  removed,*  or  he  can  request  the  registrar  of  the 
land  titles  office  in  which  the  caveat  has  been  registered  to 
issue  a  lapsing  notice.^  Until  one  or  other  of  these  or  simi- 
lar*' proceedings  has  been  taken  and  prosecuted  to  a  suc- 
cessful issue  the  caveat  remains  operative  and  the  caveator's 
title  secure.'^ 

These  incidents  elucidate  one  right  to  which  a  caveator 

^Man.  125;  Sask.  120;  Alta.  65. 

'  Man.  142 ;   Sask.  l.*^"  :  Alta.  84. 

*  Man.  l.'iO  ;  Sask.  135  ;  Alta.  91. 

"Sask.  136   (2). 

"Man.  144;  Sas.  136;  Alta.  89. 

'  Sask.  136.  In  Manitoba  and  Alberta  there  is  no  express'  enact- 
ment on  the  duration  of  a  caveat,  hut  the  statement  in  the  text 
clearly   seems   implied. 
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secures  indefeasible  title.  Indeed  they  do  more ;  they  define 
it.  He  acquires  a  right,  not  to  be  defeated  save  in  the  ways 
just  indicated,  to  establish  in  a  court  of  law  his  claim  to  the 
estate  or  interest  described  in  his  caveat.  He  had  the  right, 
of  course,  as  against  the  party  from  whom  he  claims  and 
against  all  others  except  a  person  who  had  dealt  bona  fide  in 
reliance  on  the  register,  before  his  caveat  had  been  regis- 
tered ;  but  now  he  can  enforce  it  even  against  later  registered 
interests  acquired  in  good  faith.  It  is  not  possible,  however, 
entirely  to  separate  this  right  of  action  from  the  rights  con- 
stituting the  caveator's  estate  or  interest  any  more  than  it  is 
possible  to  distinguish  completely  such  a  right  of  action  from 
the  action  itself,  that  is,  the  procedure  which  enforces  the 
right.^  Just  as  much  of  a  right  of  action  consists  of  rights 
to  take  those  very  steps  by  which  the  end  of  the  action  is 
accomplished,  so  a  caveator's  right  to  prove  and  enforce  his 
claim  is  but  one  of  the  collection  of  rights  making  up  the 
whole  of  his  estate  or  interest ;  and  the  character  and  form 
of  his  action  can  only  be  determined  by  reference  to  these 
other  rights.  Consequently  it  is  impossible,  even  as  a  matter 
of  pure  juristic  theory,  to  separate  the  registration  of  a 
caveator's  right  to  establish  his  claim  from  registration  of  the 
estate  or  interest  claimed.  It  is  equally  impossible  in  the 
face  of  the  actual  facts.  The  caveat  itself,  with  the  instru- 
ment upon  which  it  is  founded  if  there  be  one,  forms  part  of 
the  register  just  as  much  as  a  registered  mortgage  or  a 
registered  plan.  The  memorial  of  registration  of  a  mort- 
gage on,  and  the  mention  of  a  plan  in,  a  certificate  of  title  is 
a  reference  incorporating  the  one  or  the  other  with  the  cer- 
tificate. In  the  same  way  the  endorsement  on  a  certificate 
of  title  of  a  memorial  of  the  registration  of  a  caveat  incor- 
porates with  the  certificate  the  caveat  and  the  instrument  on 
which  it  is  based.  Both  thus  are  part  of  the  register  —  are 
registered.  That  is  to  say,  the  equitable  interest  of  the 
caveator  is  registered  just  as  much  as  the  legal  or  statutory 
interest  of  a  mortgagee  or  lessee.  But  the  degree  of  inde- 
feasibility  in  his  registered  title  to  this  equitable  interest  is 
very  limited.    Precisely  as  the  whole  interest  of  a  mortgagee 

•  See  Austin's  Jurisprudence,  vol.  II.,  p.  765. 
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or  lessee  is  not  guaranteed  through  registration  so  that  of  a 
caveator  is  not  guaranteed  either.  It  is  registered  for  what 
it  may  be  worth.  All  that  he  is  assured  of  is  a  right  if  his 
title  is  challenged  to  prove  that  he  is  legally  entitled  to  the 
interest  which  he  claims,  and  if  the  interest  is  established, 
to  priority  for  it  from  the  date  of  its  registration  through 
the  instrumentality  of  the  registration  of  his  caveat.  But, 
unlike  the  holder  of  any  other  registered  interest,  he  can  be 
served  with  notice  to  prove  his  claim  within  a  given  period 
failing  which  he  loses  both  right  and  priority,  unless  both 
or  either  are  restored  to  him  by  order  of  a  judge.®  Once  his 
claim  is  established,  however,  the  result  is  to  give  him  the 
right  to  a  legal  or  statutory  title  for  his  interest  dating  for 
priority  from  the  date  of  registration  of  his  caveat  and  inde- 
feasible in  degree  according  as  he  has  proved  himself  to  be 
entitled  to  a  charge,  a  leasehold  estate  or  the  fee  simple. 

It  is  the  de  facto  registration  of  the  instrument  founding 
a  caveat  which  explains  the  words  "  registration  by  way  of 
caveat "  in  the  Alberta  Act.^"  The  expression  has  been 
subjected  to  a  good  deal  of  undeserved  criticism.  It  has 
been  called  "  obscure  "  and  "  enigmatic  "  and  "  cryptic  " ; 
and  has  been  held  incapable  of  being  "  interpreted  as  mean- 
ing anything  more  than  registration  of  a  caveat."  ^  In 
reality  it  is  neither  obscure  nor  cryptic  and  means  more  than 
registration  of  a  caveat.  It  refers  to  the  registration  of  the 
caveator's  equitable  interest  by  means  or  by  way  of  registra- 
tion of  his  caveat.  The  memorial  of  the  caveat  on  the  reg- 
ister and  the  reference  in  the  caveat  to  the  instrument  creat- 
ing the  equitable  interest  make  both  caveat  and  instrument 
part  of  the  register  —  result  in  both  becoming  registered. 
The  practice  of  insisting  that  a  caveat  is  to  be  accompanied 
by  a  copy  of  the  document  evidencing  the  interest  claimed 
is  not  uniform.  It  seems  clear  that  a  copy  certified  in,  some 
satisfactory  way  should  invariably  be  attached  to  the  caveat, 
for  otherwise  the  register  is  not  a  complete  record  of  title. 
But  whether  a  copy  be  attached  or  not  the  instrument  has 

"Man.  148:  Sask.  138  (2)  :  Alta.  95. 

^"Alta.  97. 

^  Royal  Bank  of  Canada  v.  Banque  d'llochelaga,  8  A.  L.  R.  at 
128. 
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been  registered.  It  has  also  been  said  of  these  words  "  reg- 
istration by  way  of  caveat "  that,  "  If,  as  applicable  to  the 
present  case  (of  a  caveat  based  on  a  mortgage),  they  are  to 
be  interpreted  as  meaning  'registration  of  a  mortgage  by 
means  of  filing  a  caveat  based  thereon '  then  what,  one  may 
ask,  becomes  of  the  provisions  of  the  Act  which  render  it 
necessary  to  produce  the  certificate  of  title  before  a  mortgage 
can  be  registered  at  all?  If  he  can  keep  his  mortgage  in 
his  pocket  and  merely  file  a  caveat  which  will  give  him  all 
the  advantages  of  filing  his  mortgage,  not  only  with  respect 
to  subsequent  transactions,  but  wath  regard  to  all  prior  un- 
registered instruments  or  securities,  then  it  simply  amounts 
to  this,  that  the  registration  of  a  caveat  based  on  the  mort- 
gage is  equivalent  to  registration  of  the  mortgage  and  the 
latter  ceremony  is  entirely  unnecessary."  ~  Registration  of 
such  an  equitable  or  non-statutory  mortgage  is  not  the  same 
thing  as  registration  of  a  legal  or  statutory  one.  Registra- 
tion of  a  mortgage  in  the  statutory  form  creates  a  legal  or 
statutory  mortgage  with  an  indefeasible  title  which  nobody 
can  call  on  the  mortgagee  to  prove,  and  which  cannot  be  lost 
save  in  the  one  way  contemplated  from  the  outset,  namely, 
through  repayment  of  the  debt.  On  the  other  hand,  regis- 
tration of  the  same  mortgage  by  way  or  by  means  of  a  caveat 
leaves  the  mortgage  non-statutory  or  equitable,  the  mort- 
gagee only  acquiring  through  registration  in  this  form  a 
right  to  prove  that  he  has  a  valid  equitable  mortgage  entitled 
to  be  converted  into  a  legal  or  statutory  one  with  priority 
from  the  date  of  registration  of  his  caveat;  a  right  which 
anyone  interested  in  the  property  can  give  the  mortgagee 
notice  to  establish  in  a  court  of  law  within  the  time  limited 
in  the  notice  failing  which  the  mortgagee's  right  to  priority 
will  be  lost.  Another  important  difference  lies  in  the  fact 
that  a  mortgagee  with  a  registered  mortgage  can  enforce  his 
security  on  default  in  the  manner  prescribed  by  the  Acts 
without  more  ado,  whereas  an  equitable  mortgagee  with  a 
registered  caveat  cannot.  He  must  first  convert  his  equit- 
able mortgage  into  a  legal  one. 

A  fuller  definition  of  a  caveat  can  now  be  attempted.    It 

^Ibid.,  at  129. 
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is  a  registrable  instrument  which,  when  registered,  secures 
priority  for  the  estate  or  interest  claimed,  if  valid,  in  pre- 
cisely the  same  way  as  would  have  been  done  had  the  interest 
been  created  by  a  registrable  instrument  registered  on  the 
same  date  as  that  on  which  the  caveat  was  registered;  and 
confers  on  the  caveator  title,  indefeasible  save  in  the  manner 
indicated  by  the  Acts,  to  a  right  to  prove  the  validity  of  his 
interest  if  challenged. 

Although  the  subject  of  registration  as  notice  has  already 
been  considered  it  will  bear  further  reference  here,  seeing 
that  a  caveat  has  frequently  been  spoken  of  as  constructive 
notice  of  the  caveator's  claim  to  everyone  dealing  with  the 
property  after  the  caveat  has  been  registered.  The  rule  that 
registered  instruments  are  to  take  priority  according  to  their 
respective  dates  of  registration  completely  excludes  the  doc- 
trine of  constructive  notice  from  any  place  in  a  discussion 
concerning  rights  to  precedence  between  registered  instru- 
ments, or  between  such  instruments  and  instruments  not 
registered,  when  there  is  no  question  of  fraud.  This  conclu- 
sion can,  however,  be  briefly  demonstrated  in  a  different 
manner  to  that  already  employed.  The  equitable  doctrine  of 
constructive  notice  has  no  existence  apart  from  the  equitable 
rule  that  a  bona  fide  purchaser  for  value  without  notice  of  an 
outstanding  estate  acquires  valid  title  to  the  property  sold; 
and  a  successful  claim  by  a  purchaser  for  the  application  of 
the  rule  results  in  a  vendor  being  able,  to  give  a  better  title 
than  he  has  himself.  This  rule  of  purchase  for  value  with- 
out notice  has  no  meaning,  however,  in  a  court  of  law  be- 
cause at  common  law  a  vendor  never  can  give  a  better  title 
to  real  property  than  he  actually  has.^  Eegard  being  had  to 
registered  interests,  the  Acts,  like  the  common  law,  know 
nothing  of  the  purchaser  for  value  without  notice ;  for,  when 
such  interests  exist,  a  vendor  cannot  give  a  better  title  than 
he  really  has  to  any  interest  which  he  may  subsequently 
alienate.  His  estate  consists  of  the  estate  of  which  he  origi- 
nally became  registered  owner  less  the  estates  or  interests  or 
rights  afterwards  carved  out  of  it  by  the  instruments  creat- 

'  Asiiburuer  Principles  of  Equity,  pp.  67  and  68. 
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ing  the  registered  interests ;  and  he  can  conve}'  a  valid  title 
to  this  remainder  only  since  the  title  to  each  registered  inter- 
est is  indefeasible.  The  doctrine  of  constructive  notice, 
therefore,  has  no  application  to  registered  estates  and  inter- 
ests or  to  the  instruments  creating  them.  Again,  regard 
being  had  to  unregistered  interests,  a  vendor's  estate  in  the 
eyes  of  the  Acts  is  the  estate  as  shown  on  the  register  no 
matter  what  estates  or  interests  he  may  have  parted  with  to 
persons  who  have  not  registered  the  instruments  which  he 
has  executed  in  their  favour;  and  it  is  this  estate  which  a 
purchaser  acquires  who  transacts  bona  fide  in  reliance  on 
the  register.  Consequently,  as  against  unregistered  inter- 
ests, a  vendor  can  give  a  better  title  than  he  actually  has  and 
the  Acts  thus  follow  the  equitable  principle  of  purchase 
without  notice.  But  the  purchaser  does  not  get  this  better 
title  because  he  has  not  received  notice,  constructive  or 
actual,  of  the  unregistered  interests,  but  because  the  Acts 
provide  that  registration  of  his  transfer  is  to  give  him  a  title 
indefeasible  by  constructive  notice;  indefeasible,  also,  by 
actual  notice  unless  to  register  the  transfer  in  the  face  of 
such  notice  of  an  unregistered  interest  would  amount  to 
fraud  on  his  part,  which  is  merely  not  to  except  transactions 
in  land  from  the  operation  of  a  universal  principle  of  law. 

To  return  to  the  definition  of  a  caveat.  Its  registration 
confers  priority  on  the  interest  claimed  from  the  time  of  reg- 
istration. The  interest  enjoys  this  priority  as  long  as  the 
caveat  remains  on  the  register  and  to  the  entire  exclusion 
of  other  registered  interests.  Cooper  v.  Anderson;^  a  decision 
the  importance  and  effect  of  which  does  not  seem  to  have 
been  fully  appreciated.  The  caveator  (a  company)  had 
bought  the  property  from  another  company  which  was  reg- 
istered as  owner  but  in  reality  held  as  trustee  for  the  previ- 
ous registered  owner  whose  title  was  alleged  to  be  vitiated 
by  fraud.  The  party  defrauded  brought  the  action,  inter 
alia,  to  set  aside  the  sale  and  had  registered  a  Us  pendens; 
notice  of  the  action,  to  which  the  caveator  had  been  made  a 
party,  being  the  first  notice  to  it  of  the  alleged  fraud.  The 
plaintiff  admitted  the  caveator's  ignorance  of  the  fraud  and 

*22  M.  L.  R.  428. 
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apparently  contemplated  conceding  a  lien  on  the  property 
for  the  instalments  of  purchase-money  paid.  Cancellation 
of  the  contract  of  sale  was  refused  on  the  ground  that  sec- 
tion 151  (then  143)  of  the  Manitoba  Eeal  Property  Act  gave 
the  same  priority  to  a  registered  caveat  as  it  did  to  any  reg- 
istered instrument;  and  the  caveat  having  been  regis- 
tered earlier  than  the  lis  pendens  and  before  notice  of  the 
fraud  had  been  received  by  the  caveator  the  contract  of  sale 
remained  unaffected  by  the  notice.  "  In  short,"  runs  the 
judgment,  "  I  take  it  that  the  contract  is  protected  through- 
out, from  its  inception  to  its  termination  by  completion  or 
otherwise."  In  other  words,  just  as  section  99  (then  91) 
"  means  nothing  if  it  does  not  mean  that  an  innocent  person 
may  safely  contract  or  deal  with  a  registered  owner  without 
inquiry '' — need  not  look  further  before  him  than  the  regis- 
tered owner's  certificate  of  title,  i.e.,  the  register  —  so,  once 
he  has  registered  a  caveat  based  on  his  contract,  the  contract- 
ing party  need  not  look  behind,  need  not  pay  any  further 
attention  to  the  register  —  watch  the  register  during  the 
currency  of  the  contract  for  the  possible  registration  of  in- 
terests acquired  in  the  ^property  after  his  own.  His  contract 
remains  protected  by  the  caveat  from  start  to  finish.  To 
borrow  a  military  metaphor,  registration  of  a  caveat  con- 
structs a  communication  trench  between  the  pocket  of  the 
purchaser  and  that  of  the  vendor  along  which  the  instal- 
ments of  purchase-money  can  travel  in  safety  and,  finally 
the  transfer  from  the  vendor  to  the  purchaser;  a  trench 
impregnable  to  every  kind  of  legal  shell  lighter  in  calibre 
than  actual  notice  of  another  claim,  registered  (for  regis- 
tration is  not  notice)  or  unregistered,  to  ignore  the  existence 
of  which  would  be  against  conscience,  would  be  tantamount 
to  fraud.  A  registered  mortgage  provides  an  exact  analogy. 
Its  registration  secures  priority  for  the  mortgagee's  right  to 
repayment  of  the  loan  and  enforcement  of  his  security  on 
default;  and,  when  more  than  one  property  is  covered  by  a 
single  mortgage,  for  his  right  to  release  any  one  of  the  mort- 
gaged properties  without  regard  to  the  possibility  of  a  second 
mortgage  having  been  registered  when  actual  notice  of  the 
second  mortgage  has  not  been  given  him  by  the  second  mort- 
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gagee.  But  registration  of  a  mortgage  also  protects  the 
mortgagor's  right  to  pay  the  debts  to  the  mortgagee,  even 
it  third  parties  have  a  claim  upon  it.  He  need  not  concern 
himself  with  the  mortgagee's  dealings  with  the  mortgage 
for  only  notice  to  himself  of  them,'  or  of  a  judgment  or  writ 
of  execution  against  the  mortgagee,  can  interrupt  the  passage 
of  the  mortgage  moneys  from  him  to  the  mortgagee  as  they 
become  due  and  are  paid.  ISTo  case  better  illustrates  the  com- 
plete security  secured  to  a  transaction  by  the  priority  which 
registration  of  the  instrument  evidencing  the  transaction 
confers  on  it  than  In  re  O'Brijne's  Estate,^  a  case  on  the 
Irish  Eegistry  Act,  which  gives  registered  instruments  prior- 
ity according  to  date  of  registration,  and  which"  is  worth 
quoting  at  some  length  because  the  Irish  chancellor  dis- 
cusses fully  the  immunity  of  the  holder  of  a  prior  registered 
interest  from  interference  by  the  holder  of  one  registered 
later;  the  necessity  lying  on  a  subsequent  encumbrancer  of 
giving  actual  notice  of  his  interest  to  the  holder  of  the  prior 
encumbrance ;  the  fact  that  registration  of  an  instrument 
is  not  notice  of  it ;  and  because  the  judgment  lays  down  that 
nothing  necessarily  involved  in  giving  full  effect  to  an  earlier 
registered  interest,  though  done  after  the  registration  of  the 
later  acquired  interest,  can  be  considered  a  dealing  with  the 
property  subsequent  to  the  registration  of  the  later  acquired 
interest.     Further,  a  similar  view  obtains  in  Australia.' 

The  owner  of  landed  property  had  mortgaged  it  to  his 
bank  in  order  to  secure  past  and  future  advances,  no  limit 
being  placed  on  the  amount  of  the  advances.  The  mortgage 
was  registered.  The  mortgagor  then  executed  a  second 
mortgage  in  favour  of  another  mortgagee  and  this  second 
mortgage  was  also  registered.  The  second  mortgagee  did  not 
give  the  bank  notice  of  his  security.  After  its  registration 
and  in  entire  ignorance  of  its  existence  further  advances 
were  made  by  the  bank  to  the  mortgagor,  and  the  second 
mortgagee  claimed  priority  for  his  mortgage  over  the 
amount  of  these  advances.  His  claim  was  rejected.  The  lord 
chancellor  said  :— 

.'^Coote  Laic  of  Mortgages   (7th  ed).  pp.  5-3  and  12.3S. 
.     *  15  L.  R.  Ir.  at  375,  et  scq. 
'  ^Hogg,  963. 
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"  Xow  iu  considering  the  question  before  us,  it  is  well 
to  bear  in  mind  that  the  validity  of  deeds  to  secure  future 
advances  has  never  been  questioned.  The  law  allows  such 
securities  to  be  created,  and,  when  created,  gives  effect  to 
them.  The  mortgagor  cannot  redeem  except  on  payment  of 
the  further  advance,  and  the  mortgagee  can  sell  to  realize 
the  sums  so  advanced.  Being  good  against  the  mortgagor, 
they  are  equally  good  against  and  binding  on  a  second  mort- 
gagee, or  other  person  deriving  through  the  mortgagor,  un- 
less some  special  ground  exists  for  placing  him  in  a  more 
favourable  position  than  the  person  through  whom  he  claims. 
Prior  to  the  case  of  Hopkinson  v.  RoU,^  a  case  which,  in  my 
opinion,  has  an  important  bearing  on  the  question  before  us, 
and  to  which,  therefore,  I  refer — it  would  appear  to  have 
been  considered  that  even  when  the  first  mortgagee  makes 
an  advance  with  full  knowledge  of  the  existence  of  the  second 
mortgage,  he  would  nevertheless  be  entitled  to  priority;  but 
the  House  of  Lords  held  in  that  case  that  it  was  otherwise, 
and  that  the  first  mortgagee  having  notice  of  the  second 
mortgage  when  he  makes  his  further  advance,  must  be  post- 
poned to  the  second  mortgagee.  But  the  case  proceeded  on 
the  ground  of  notice.  It  was  on  the  ground  of  notice,  and  of 
notice  alone,  that  the  priority  of  the  first  mortgage  was  inter- 
fered with;  and,  as  the  ground  upon  which  Courts  of  Equity 
interfere,  when  notice  is  proved,  with  what  otherwise  would 
be  the  rights  of  the  party,  is,  that  it  is  necessary  to  do  so  in 
order  to  prevent  fraud,  it  follows  that  the  ground  on  which 
the  first  mortgagee  was  postponed  was  that  it  was  considered 
that  his  making,  voluntarily  and  without  any  legal  obliga- 
tion on  his  part  to  do  so,  a  further  advajice  when  he  knew  of 
the  second  mortgage,  and  so  knowingly  and  deliberately 
ousting,  or  endeavouring  to  oust,  the  right  acquired  by  the 
second  mortgagee,  would  be,  if  it  were  allowed  to  prevail,  a 
fraudulent  act,  and  as  such  could  not  be  allowed  to  stand. 

"Now  if  this  be  so,  and  if,  independent  of  the  effect  of 
the  Eegistry  Acts,  the  security  of  the  first  mortgagee  in 
respect  of  his  further  advance  is  good  as  against  the  second 
mortgagee,  except  in  cases  where  his  assertion  of  it  would  be 

"9  H.  L.  Cas.  514. 
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a  fraudukiit  act,  let  us  see  whether  the  Registry  Acts  make 
any  difference. 

'■  It  was  argued  on  hehalf  of  the  appellants  that  if,  in 
England,  notice  be  sufficient  to  prevent  the  first  mortgagee 
from  making  further  advances,  registration  in  Ireland 
should  be  deemed  to  have  the  same  effect,  and  to  be  effectual 
for  the  purpose  of  fixing  the  priorities  of  the  parties.  But 
is  this  so?  Xo  doubt  registration  is  for  many  purposes, 
under  the  express  provisions  of  the  legislature,  attended  with 
the  same  effect  as  notice;  but  still  it  is  not  the  same  thing, 
and  the  present  case  is  a  very  good  example  of  the  difference 
between  them.  Xotice,  where  it  exists,  by  bringing  home  to 
the  mind  of  the  first  mortgagee  the  existence  of  the  second 
mortgage,  would  render  his  conduct  fraudulent  in  making 
an  advance,  and  then  endeavouring  to  oust  the  second  mort- 
gagee ;  but  it  would  be  abiurd  to  argue  that  the  fact  of  the 
second  deed  being  registered,  when  the  first  mortgagee  is 
wholly  ignorant  both  of  its  existence  and  registration,  as  also 
probably  of  the  very  existence  of  the  second  mortgagee,  could 
be  held  to  affect  his  conscience  so  as  to  render  his  conduct 
fraudulent  by  interfering  with  rights  of  which  he  was  not 
aware. 

"  I  am  very  clearly  of  opinion,  therefore,  that  mere  reg- 
istration cannot,  for  the  purpose  of  postponing  the  first 
mortgage  be  held  to  be  equivalent  in  its  effect  to  notice." 

It  had  been  argued  that  the  advances  made  after  the 
registration  of  the  second  mortgage  constituted  a  "  disposi- 
tion "  or  dealing  with  the  property  and  consequently,  since 
dispositions  or  dealings  had  priority  according  to  their  dates 
of  registration,  the  second  mortgage,  having  been  registered, 
had  priority  over  the  advance.  To  this  plea  the  chancellor 
replies : — 

"  I  cannot,  however,  accede  to  that  argument.  The  dis- 
position of  the  estate  to  the  Bank  was  effected  by  the  deed 
executed  on  the  13th  February,  ISTS,  and  there  was  no 
other  disposition  of  it  to  them;  and  the  case  of  Credla7id  v. 
Potter "...  does  not  appear  to  me  to  be  in  point. 
There  the  deed  relied  on  did  not  purport  to  secure  further 

"  L.  R.  10  Ch.  App.  8. 
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advances.  It  was  merely  given  to  cover  the  present  advance. 
Here  the  deed  was  given  to  secure  future  advances  and  the 
Bank  claims  by  virtue  of  the  deed  itself.  There  the  first 
mortgagee  did  not  claim  in  reality  on  the  foot  of  his  deed, 
but  by  virtue  of  the  equitable  doctrine  of  tacking,  which  is  a 
very  different  thing;  and  it  was  held  that  the  second  mort- 
gagee, whose  deed  was  registered,  was  entitled  to  priority, 
not  over  money  advanced  on  the  security,  and  within  the 
very  terms  of  the  first  deed,  but  over  money  not  advanced  in 
pursuance  of  the  first  deed.  If  the  first  deed  had  been  to 
cover  future  advances,  the  result  would,  I  apprehend,  have 
been  different. 

"  The  Eegistration  Acts  must  be  taken  as  applying  to 
deeds  to  secure  future  advances  as  well  as  to  others.  There 
is  nothing  in  the  Acts  excluding  such  deeds  from  their  oper- 
ation, or  preventing  such  deeds  from  sharing  in  and  enjoy- 
ing the  advantages  and  priorities  they  confer.  This  being 
so  what  is  there  which  can  be  registered'  except  the  original 
deed  itself?  The  making  of  the  advance  across  the  Bank 
counter,  or  by  placing  a  sum  of  money  to  the  credit  of  the 
mortgagor,  is  not  a  transaction  which  can  be  registered.  It 
was  said  that  the  Bank  might  insist  on  execution  by  the  mort- 
gagor of  a  memorandum,  and  then  register  it;  but  in  such 
case  the  security  would  be  created  in  reality,  not  by  the 
original  deed  but  by  the  memorandum;  whereas,  in  reality, 
the  security  which  is  acquired  in  case  of  a  deed  to  secure 
future  advances,  for  such  future  advances,  is  derived  from 
the  deed  itself,  and  when  registered  the  Registry  Act  does 
not  detract  from  its  force  or  efficacy  as  against  persons 
claiming  through  the  mortgagor,  and  who  cannot  prove  no- 
tice so  as  to  affect  the  conscience  of  the  first  mortgagee. 

"  In  my  opinion,  therefore,  the  registration  of  a  subse- 
quent mortgage,  the  first  mortgagee  having  no  notice  of  it, 
does  not  affect  or  prejudice  the  validity  of  the  first  mortgage, 
and  does  not  prevent  it  from  operating  as  a  security  for  such 
further  advances  as  against  the  mortgagor  and  those  deriving 
under  him.  .  .  .  And  it  is  to  be  remembered  that  if  there  be  a 
loss  in  this  case,  the  second  mortgagees  have  themselves  to 
thank  for  it.     When  taking  their  security  it  is  to  be  sup- 
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posed  they  took  the  common  precaution  which  every  mort- 
gagee takes  before  his  deed  of  mortgage  is  executed,  viz.,  to 
search  the  registry.  They  would  have  found  there,  and  most 
probably  did  find  there,  the  memorial  of  the  Bank  mort- 
gage, which  on  the  face  of  it,  states  it  is  given  to  secure 
future  advances,  and  they  could  then  have  served  notice  on 
the  Bank,  and  so  prevented  them  from  making  further  ad- 
vances. They  could  have  done  this  but  they  did  not  and 
they  cannot  now  turn  round  and  say  that  having  neglected 
so  very  obvious  a  precaution,  the  Bank  shall  sufEer  because 
they  (the  Bank)  did  not  adopt  the  unusual,  and,  as  I  con- 
sider it,  unnecessary  precaution  of  having  fresh  searches 
made  before  each  cheque  drawn  by  Mr.  O'Byrne  was  honoured 
by  them." 

Once  his  caveat  has  been  registered  a  caveator  has  no  fur- 
ther concern  with  the  register.  If  he  is  a  purchaser  paying 
the  purchase-money  in  instalments  he  is  under  no  obliga- 
tion to  search  the  register  in  order  to  ascertain  whether  any 
interests  have  been  entered  in  it  subsequent  to  his  own.  He 
is  as  free  as  a  mortgagor  to  ignore  the  very  existence  of  the 
register.  x\s  was  said  by  Lord  Blackburn  in  Bradford 
Banking  Co.  v.  Briggs/'^  when  deciding  against  the  claim 
of  a  second  mortgage  to  priority  over  advances  made  by  the 
first  mortgagee  after  the  creation  of  the  second  mortgage,  the 
first  mortgage  securing  future  as  well  as  past  advances: 
"  The  first  mortgagee  is  entitled  to  act  on  the  supposition 
that  the  pledgor,  who  was  the  owner  of  the  whole  property 
when  he  executed  the  first  mortgage,  continued  so,  and  that 
there  has  been  so  such  second  mortgage  or  pledge  until  he 
has  notice  of  something  to  show  him  that  there  has  been  such 
a  second  mortgage :  but  as  soon  as  he  is  aware  that  the  pro- 
perty on  wdiich  he  is  entitled  to  rely  has  ceased  so  far  to 
belong  to  the  debtor,  he  cannot  make  a  new  advance  in  prior- 
ity to  that  of  which  he  had  notice." 

The  provisions  of  the  Yorkshire  Eegistry  Act  of  1884,  as 
amended  by  the  act  of  1885,  and  the  resultant  practice  are 
fully  pertinent  to  the  present  inquiry.  Under  that  Act  a 
caveat  is  registered  not  by  the  grantee  but  by  the  grantor. 

">  12  App.  Cas.  at  36. 
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The  caveat  sets  out  the  name  of  the  person  on  whose  behalf 
it  has  been  given  and  the  length  of  time  during  which  it  is  to 
remain  in  force;  and  any  instrument  executed  in  such  per- 
son's favour,  when  registered,  receives  priority  as  though  it 
had  been  registered  on  the  date  on  which  the  caveat  was  reg- 
istered. "  Thus,"  says  Halsbury,  "  a  vendor  or  mortgagor 
can,  by  registering  a  caveat,  guarantee  the  purchaser  or  mort- 
gagee against  further  dealings  with  the  property  to  his  preju- 
dice." ^  A  similar  practice  prevails  under  the  English  Land 
Transfer  Act.  A  purchaser  can  secure  priority  for  his  pur- 
chase by  getting  from  the  vendor  and  then  lodging  in  the 
Registry  Office  a  priority  notice.  The  notice  ordinarily  holds 
good  for  fourteen  days  but  can  be  renewed. 

The  effect  of  these  conclusions  may  be  summarised  in  a 
sentence  constituting  a  definition  of  a  caveat  which  may  pos- 
sibly be  exhaustive.  It  is  a  registrable  instrument  whose  reg- 
istration, fraud  apart,  confers  on  the  caveator  a  right,  inde- 
feasible save  in  the  ways  prescribed  by  the  Acts,  to  establish 
the  validity  of  his  interest,  if  challenged,  and  which  secures 
for  that  interest,  if  valid,  absolute  priority  from  the  time  of 
the  caveat's  registration  over  subsequently  registered  interests 
and  all  unregistered  interests,  whether  of  earlier  or  later  date, 
in  exactly  the  same  way  as  would  have  been  done  had  the 
caveator's  interest  been  created  by  a  registrable  instrument 
and  that  instrument  had  been  registered.  If  some  of  these 
characteristics  had  received  attention  in  Grace  v.  Kuehler,^ 
the  most  recent  case  on  the  caveat,  it  would  seem  that  the  deci- 
sion on  the  main  issue  must  have  'l)een  different  from  what  it 
was.  The  case  was  heard  in  three  courts  and  it  is  necessary 
to  recite  the  facts  very  briefly  in  order  to  bring  out  some 
salient  features  in  them  which  went  without  any  recognition. 

Two  men  bought  a  section  of  land  in  Alberta  for  $21,600 
under  an  agreement  of  sale,  pursuant  to  which  they  paid 
$4,600  in  cash,  covenanting  to  liquidate  the  balance  in  a 
given  number  of  annual  instalments.  In  spite  of  the  con- 
siderable sum  involved  they  neglected  to  register  a  caveat  to 

'  Laws  of  England,  Vol.  XXIV.,  par.  356. 

=  34  W.  L.  R.  945:  (1917).  1  W.  W.  R.  1213;  (1917),  3 
\V.  W.  R.  983. 
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protect  their  interest  in  the  land.  Before  the  first  instal- 
ment fell  due  the  veiulors  offered  to  complete  the  bargain 
and  transfer  the  title  on  immediate  payment  of  a  lump  sum 
representing  a  considerable  reduction  on  the  balance  of  the 
purchase  price  then  outstanding.  Not  having  the  money 
available  the  purchaser  set  about  trying  to  obtain  it.  AVhile 
they  were  thus  occupied  the  vendors  raised  a  loan  of  $20,000 
from  the  plaintiff  Grace  on  several  different  securities,  two 
of  which  were  an  assignment  of  the  agreement  of  sale  and  a 
transfer  to  Grace  of  the  land  sold,  Grace  did  not  register 
the  transfer  because  it  had  been  taken  by  way  of  security 
only  and  there  might  be  no  occasion,  therefore,  to  use  it; 
but  he  registered  a  caveat  based  on  it.  By  this  time  the 
purchasers  had  got  together  most  of  the  sum  payment  of 
which  was  to  give  them  title  and  had  a  promissory  note 
ready  for  the  difference.  The  money  and  the  note  were 
handed  over  to  the  vendors  in  reliance  on  their  promise  to 
deliver  the  transfer  in  a  few  days.  Then  arose  the  oppor- 
tunity for  committing  a  fraud  against  the  consequences  of 
which  to  themselves  the  purchasers  would  have  been  pro- 
tected had  they  registered  a  caveat.  The  vendors  absconded 
with  the  cash,  the  note  and  the  proceeds  of  the  loan,  leaving 
the  purchasers  without  a  transfer  and  the  title  to  the  land 
saddled  with  Grace's  caveat.  The  dates  of  all  these  happen- 
ings have  to  be  carefully  marked.  The  agreement  of  sale 
was  entered  into  on  the  27th  June,  1912;  Grace's  loan  was 
made  at  the  beginning  of  April,  1913,  and  his  caveat  regis- 
tered on  the  8th  of  the  same  month ;  the  purchasers  paid  the 
balance  of  the  purchase-money  to  the  vendors  after  that  date 
and  discovered  the  fraud  in  the  fall  of  1913.  Grace  does  not 
seem  to  have  heard  of  the  fraud  until  later  and  he  only  gave 
the  purchasers  notice  of  the  assignment  early  in  the  following 
year. 

One  of  the  most  obvious  features  about  the  transaction  is 
the  gross  negligence  of  the  purchasers  in  not  registering  a 
caveat  to  protect  their  interest  in  the  property,  "  I  say  it 
would  be  an  extraordinary  thing,"  runs  the  judgment  of 
Lord  Hatherly  in  Agra  Bank  v.  Barry, ^  "  to  allow  the  person 

'7  L.  R.   (E.  &  I.)    App.  at  1.56. 
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who  in  the  first  instance  has  been  guilty  of  gross  negligence 
in  not  registering  the  deed  contrary  to  the  words  of  the  Act 
of  Parliament  (the  Irish  Registry  Act  which  gives  a  regis- 
tered instrument  priority  from  the  date  of  its  registration) 
to  obtain  the  advantage  of  priority  over  the  person  taking 
the  subsequent  instrument."  The  purchasers  were,  it  is  true, 
new-comers,  of  foreign  extraction,  little  acquainted  with  the 
English  language  and  entirely  ignorant  of  the  land  laws  of 
this  country.  But  they  had  brought  with  them  a  large  sum 
of  money,  for  not  only  were  they  able  to  make  the  first  cash 
payment  of  $4,600,  but  they  could  also  afford  to  buy  and  pay 
cash  for  farm  equipment  and  stock  costing  $3,400  more. 
This  money  must  have  been  remitted  through  a  bank,  or  a 
shipping  or  railway  company,  and  if  they  felt  they  could  not 
safely  make  inquiry  anywhere  else  they  might  have  concluded 
that  a  corporation  to  which  they  could  confide  the  custody 
of  the  considerable  sum  which  they  had  brought  over  might 
be  trusted  to  inform  them  where  to  obtain  competent  legal 
advice  in  their  purchase.  Indeed,  the  omission  to  seek  legal 
advice  was  of  itself  negligence.*  They  were  not  business 
men  and  had  trusted  someone  who  had  proved  unworthy  of 
their  confidence,  but  neither  fact  could  enable  them  to  escape 
the  consequences  of  not  having  observed  the  proper  usages 
of  business.^ 

Grace  brought  a  suit  for  specific  performance  on  the 
ground  that  registration  of  his  caveat  was  constructive  notice 
to  the  purchasers  of  the  assignment  of  the  contract  of  sale 
to  himself.  The  suit  was  properly  dismissed.  On  their  part 
the  purchasers  counterclaimed  for  a  transfer  clear  of  the 
caveat  and  their  counterclaim  was  allowed.  It  is  this  part 
of  the  decision  which  seems  impossible  of  acceptance  as  good 
law. 

At  the  time  of  their  negotiations  with  Grace  for  a  loan, 
the  vendors  had  a  large  and  substantial  interest  in  the  land 
sold.®  The  purchasers  had  apparently  been  let  into  posses- 
sion, but  they  still  had  to  pay  $17,000  out  of  a  price  of 
$21,600.     The  vendors  could  deal  with  their  own  interest  as 

'Maitland's  Equity,  124. 

»/«  re  Lord  Southampton's  Estate  (ISSO),  16  Ch.  D.  at  ISo. 

"  See  previous  chapter. 
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they  chose,  provided  the  purchasers'  rights  were  not  thereby 
prejudiced/  They  could  pledge  or  mortgage  their  inter- 
est; and  that  is  precisely  what  they  did.  Wanting  ready 
money  they  raised  a  loan  of  $20,000  on  the  security  of  the 
agreement  of  sale  (with  other  securities)  assigning  the  agree- 
ment and  executing  in  his  favour  a  transfer  of  the  land  to 
Grace,  a  common  enough  form  of  pledge  or  mortgage.  But 
it  was  an  equitable  mortgage  merely,  and,  while  it  remained 
such,  was  liable  to  be  postponed  to  any  other  interest  in  the 
property  as,  for  exahiple,  a  writ  of  execution  against  the 
vendors  which  might  subsequently  be  registered  while  the 
m.ortgage  remained  unregistered.  So  to  protect  himself 
against  such  an  eventuality  Grace  very  properly  registered  a 
caveat  which  he  founded  on  his  transfer.  To  have  omitted 
this  precaution  would  have  been  to  exhibit  the  same  inexcus- 
able carelessness  as  the  purchasers  had  already  displayed.  He 
did  not,  however,  give  the  purchasers  notice  of  the  assign- 
ment. He  was  quite  free  to  give  them  notice  or  not,  either 
merely  of  the  assignment  or  also  to  pay  the  instalments  of 
purchase-money  to  him,  and  he  elected  not  to.  He  had  no 
intention  of  disturbing  the  existing  relations  between  them 
and  the  vendors,  but  contemplated  the  continued  payment 
of  the  instalments  to  the  vendors  as  they  became  due  and  the 
vendors,  in  turn,  paying  the  instalments  over  to  him;  so  that, 
when  the  amount  secured  by  the  equitable  mortgage  had  been 
refunded,  the  agreement  and  transfer  could  be  returned  to 
the  vendors  and  the  caveat  withdrawn,  the  vendors  thus 
being  left  free  to  give  the  purchasers  clear  title.  The  posi- 
tion which  Grace  took  up  was  almost  exactly  the  same  as 
that  assumed  by  the  mortgagor  in  Rose  v.  Watson,^  and  cer- 
tain observations  in  the  judgment  of  Lord  Westbury,  L.C.. 
are  worth  quoting  in  full,  because  they  are  so  apposite  to  the 
situation  in  Grace  v.  Kuehler.  These  observations  run: 
"  The  mortgage  to  the  appellants  being  made  subsequently 
to  the  contract  of  sale,  and,  of  course,  subject  to  that  con- 
tract, conveyed  to  the  appellants  only  that  which  the  vendor 
was  entitled  to  under  that  contract.     And  they  were  content 

'  I  hid. 

'  See  previous  chapter. 
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at  that  time  to  let  their  case  remain  upon  that  footing;  for, 
b}'  the  notice  which  they  gave  to  the  purchaser,  they  did  not 
at  all  attempt  to  interfere  with  the  contract.  They  left  the 
purchaser  still  bound  and  liable  to  perform  that  contract; 
and  in  conformity  with  its  terms  the  purchaser  was  bound 
to  pay  those  sums  of  money  as  interest,  to  the  vendor,  who 
was  the  assignor  of  the  present  appellants.  The  appellants 
might,  if  they  had  chosen  so  to  do,  have  given  notice  to  the 
purchaser  to  pay  those  sums  of  money  to  themselves;  but 
having  merely  a  mortgage,  and  not  choosing  to  interfere  with 
the  possession  by  the  vendor  of  the  mortgaged  property,  the 
appellants  left  the  mortgagor  ...  in  possession  of  his 
rights  under  that  contract,  and  they  left  the  present  respon- 
dent bound  of  necessity  to  continue  to  make  the  payments 
of  necessity  because  there  was  no  notice  on  the  part  of  the 
appellants  that  they  desired  to  interfere  with  that  contract, 
or  to  give  to  the  moneys  payable  under  that  contract  a  dif- 
ferent destination  from  that  which  the  contract  assigned  to 
them." 

In  allowing  his  transactions  with  the  vendors  to  take  the 
form  it  did  Grace,  like  the  purchasers,  relied  on  the  vendors' 
honesty  and,  like  them,  he  had  suffered  through  his  confi- 
dence being  misplaced.  Consequently,  and  as  was  properly 
said  by  Beck,  J.,  the  court  had  to  decide  between  the  claims 
of  two  innocent  parties  suffering  through  the  fraud  of  a 
third. 

But  there  v/as  this  fundamental  dift'erence  between  their 
respective  positions.  The  purchasers'  interest  was  unregis- 
tered; that  of  Grace  had  been  registered  by  means  of  his 
caveat  and  it  therefore  had  priority.  True  it  had  been  ac- 
quired and  registered  after  actual  notice  of  the  existence  of 
the  interest  of  the  purchasers.  But  actual  notice  of  an  earlier 
unregistered  interest  is  not  sufficient  of  itself  to  deprive  a 
registered  interest  of  priority,  and  mere  notice,  though 
actual,  cannot  of  itself  impute  fraud.®  There  must  be  some- 
thing more  than  notice.  The  later  acquired  interest  must 
have  been  registered,  or  its  registration  proposed  to  be  taken 
advantage  of,  with  the  intention  of  excluding  the  unregis- 

»Man.  99:  Sask.  194;  Alta.  13.5. 
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tercd  interest  to  the  profit  of  the  holder  of  the  registered 
interest.  It  has  been  said  of  the  three  following  English 
cases  in  which  a  registered  interest  was  postponed  to  one  of 
earlier  date  but  unregistered  that  (with  a  fourth  case  not 
relevant  here)  "their  authority  has  always  been  upheld  and 
they  also  contain  every  matter  of  principle  applicable  to  the 
subject.^"  In  Lord  Forbes  v.  Deniston,^  a  deed  was  regis- 
tered with  actual  notice  of  an  unregistered  lease  of  part  of 
the  property  covered  l)y  the  deed  and  the  grantee  under  the 
deed  attempted  to  take  advantage  of  the  fact  that  the  lease 
had  not  been  registered  to  eject  the  lessee  and  let  the  pro- 
perty again  at  a  much  higher  rent.  The  lease  was  upheld 
against  the  grantee  under  the  deed.  In  Cheval  v.  Nichols^ 
and  Blades  v.  Blades,^  land  was  purchased  in  the  first  case 
with  actual  notice  of  an  earlier  unregistered  charge,  in  the 
second  with  like  notice  of  an  earlier  unregistered  sale,  the 
purchaser  in  each  case  buying  the  property  and  registering 
his  deed  with  the  apparent  intention  of  gaining  priority  over 
the  unregistered  interest.  He  was  postponed  to  it  on  each  occa- 
sion. To  have  dealt  otherwise  with  him  would  have  been 
to  allow  him  to  commit  a  fraud  on  the  holder  of  the  unregis- 
tered interest.  In  describing  the  sort  of  fraud  which  alone 
can  deprive  a  registered  interest  of  priority  the  Yorkshire 
Act  of  1884  uses  the  expression  "actual  fraud";  and  of  it 
Stirling,  J.,  said  in  Batti^on  v.  Hobson,^  "'actual  fraud,'  I 
understand  to  mean  fraud  in  the  ordinary  popular  accepta- 
tion of  the  term,  i.e.,  fraud  carrying  with  it  grave  moral 
blame,  and  not  what  has  sometimes  been  called  legal  fraud, 
or  constructive  fraud,  or  fraud  in  the  eyes  of  a  court  of 
equity."  In  Assets  Co.  Ltd.  v.  Mere  Roihi^  it  was  said  of 
the  sections  of  the  Land  Transfer  Acts  of  Xew  Zealand,  mak- 
ing a  registered  title  voidable  by  fraud,  that  they  "  appear 
to  their  Lordships  to  show  that  by  fraud  in  these  Acts  is  meant 
actual  fraud,  i.e.,  dishonesty  of  some  sort,  not  what  is  called 

'"Brickdale  &  Sheldon  Land  Transfer  Acts   (2nd  ed.),  p.  564. 

M  Bro.  Pari.  Ca.  189. 

» 1  Stra.  664 ;  2  Eq.  Cas.  Abr.  63,  s.  7. 

'  1  Eq.  Cas.  Abr.  358,  s.  124. 

*  (1896),  2  Ch.  D.  at  412. 

°  (1905),  A.  C.  at  210. 
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constructive  or  equitable  fraud — an  unfortunate  expression 
and  one  very  apt  to  mislead,  but  often  used,  for  want  of  a 
better  term,  to  denote  transactions  having  consequences  in 
equity  very  similar  to  those  of  fraud."  A  like  view  of  the 
meaning  of  fraud  under  the  Western  Canadian  Acts  was 
taken  in  Independent  Lumber  Co.  v.  Gardner.'^  It  follows 
that  before  the  priority  of  Grace's  caveat  could  be  displaced, 
it  had  to  be  shown  that  he  had  been  guilty  of  positive  dis- 
honesty importing  grave  moral  blame  in  registering  it  or 
in  afterwards  claiming  a  priority  by  virtue  of  its  registra- 
tion. 

It  may  be  observed,  to  begin  with,  that  mere  suspicion  of 
fraud  is  not  enough  to  justify  the  over-riding  of  an  act  of 
parliament  which  gives  a  registered  interest  priority  over  one 
not  registered;  the  evidence  must  be  quite  definite.  So  far 
from  any  positive  evidence  on  that  head  being  offered  it  was 
not  even  hinted  that  Grace's  conduct  had  at  any  time  been 
actuated  by  fraudulent  intent.  Then  his  knowledge  of  the 
existence  of  the  purchasers'  unregistered  interest  could  not  of 
itself  impute  fraud.  It  was  said  in  Sydie  v.  Saslcatchewan 
&  Battle  River  Land  Co.  Ltd.,  that  "  a  very  logical  distinc- 
tion is  there  (i.e.,  in  Hogg's  Australian  Torrens  System) 
suggested  between  mere  knowledge  of  the  existence  of  an 
unregistered  interest  which  may  not  necessarily  be  hurt  by 
the  transaction  attacked  and  knowledge  that  the  effect  of  that 
transaction  will  be  to  injure  or  destroy  that  interest.''  '  That 
is  the  very  distinction  which  has  to  be  made  here.  There 
was  nothing  in  the  transaction  between  Grace  and  the  ven- 
dors which  necessarily  hurt  the  purchasers'  interest,  and  it 
would  not  have  been  injured  in  the  least  had  the  vendors 
been  honest  men.  But  Grace  could  not  be  expected,  still  less 
regarded  as  obliged,  to  allow  for  a  possibility  of  dishonesty 
on  the  part  of  the  vendors  which  might  result  in  the  pur- 
<?hasers'  interest  being  postponed  to  his  because  his  was  reg- 
istered while  theirs  was  not  and  to  have  refrained  from 
registering  his  interest  accordingly;  more  particularly  when 
the  purchasers'  conduct  raised  a  presumption  that  they  did 
not  believe  in  such  a  possibility.     He  was  entitled  to  assume 

*3  S.  L.  R.  140. 
'  6  A.  L.  R.  at  393. 
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that  the  purchasers  knew  their  own  business,  and  he  was  not 
in  any  fiduciary  relation  to  them  for  he  had  not  bought  the 
vendors'  estate,  which  might  have  made  him  a  trustee  for  the 
purchasers  to  the  same  extent  as  the  vendors  were,  but  had 
taken  a  mortgage  of  it  which  did  not  make  him  a  trustee  for 
them  at  all ;  and  as  he  occupied  no  fiduciary  position  towards 
them  he  was  free — ^it  was  not  fraudulent  for  him — to  register 
his  mortgage  in  spite  of  his  knowledge  that  they  had  not 
registered  their  purchase  f  "  and  it  is  not  fraud  to  take  ad- 
vantage of  legal  rights,  the  existence  of  which  may  be  taken 
to  be  known  to  both  parties/'  ®  Moreover,  it  was  not  a 
fraudulent  thing  for  him  to  refuse  to  repeat  in  his  transac- 
tion the  same  gross  negligence  as  the  purchasers  had  dis- 
played in  theirs  and  heedlessly  to  reject  the  opportunity 
which  the  Act  held  out  to  him  of  protecting  his  interest  by 
recording  it  on  the  vendors'  certificate  of  title  in  the  land 
titles  office — the  register.  Again,  had  Grace  proposed,  either 
originally  or  afterwards,  to  exclude  the  purchasers'  interest 
through  the  priority  which  the  registration  of  his  caveat  had 
secured  for  his  equitable  mortgage,  the  action  which  he  sub- 
sequently brought  would  have  taken  a  different  form.  In- 
stead of  a  suit  for  specific  performance  he  would  have  im- 
mediately proceeded  to  realize  his  security  giving  the  pur- 
chasers notice  of  whatever  action  he  was  taking.  He  did 
nothing  of  the  kind.  Faced  with  an  unexpected  and  heavy 
loss  he  come  to  a  court  of  equity  virtually  to  ascertain  whe- 
ther, since  such  a  court  protects  the  vigilant  and  not  those 
who  neglect  their  opportunities,  the  fact  that  he  had  regis- 
tered his  interest  rendered  his  heedfulness  in  that  respect 
the  equivalent  of  giving .  notice  to  the  purchasers,  though  in 
a  constructive  sense  only,  of  the  assignment  to  him  of  the 
contract  of  sale.  The  proceeding  was  a  grave  mistake  but 
there  was  no  taint  of  mala  fides  about  it. 

The  conclusion  seems  clear  enough.  A  wholly  unlooked 
for  state  of  affairs  had  been  created  by  the  fraud  of  the  ven- 
dors and  one  of  the  two  innocent  parties  had  to  suffer.  The 
purchasers  had  not  acted  as  ordinarily  prudent  men  in  that 

"Battison  V.  Hobson    (1896),  2  Ch.  D.  403. 

'  Cozens-Hardy.  M.R..  Re  Monolithic  Bldg.  Co.,  Ltd.,  Tacon  v. 
The  Co.  (1915),  1  Ch.  at  669. 
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they  had  not  sought  legal  assistance  in  their  purchase,  which 
of  itself  amounted  to  negligence.  In  addition  they  had  been 
guilty  of  gross  negligence  in  not  registering  a  caveat  to  pro- 
tect their  interest  when  acquired.  The  position  in  which 
they  found  themselves  was  primarily  due  to  these  unreason- 
able omissions.  Grace,  on  the  other  hand,  had  promptly 
registered  his  equitable  charge  by  means  of  his  caveat  and 
so  had  a  legal  or  statutory  priority.  There  was  no  doubt  thus 
far  as  to  which  of  the  two  parties  had  the  better  equity,  for 
the  law,  like  heaven,  helps  those  who  help  themselves:  Vigi- 
lantihiis  non  domienfihus  jura  suhveniunt.  Then,  instead 
of  registration  not  entering  into  the  matter  at  all,  as  was  said 
in  one  of  the  Judgments,^°  it  was  registration  which  was  the 
deciding  factor.  The  rule  of  the  Acts  is  explicit  and  une- 
quivocal. Registered  interests  have  priority  according  to 
their  respective  dates  of  registration  to  the  entire  exclusion 
of  unregistered  interests  save  when  a  registered  interest  has 
been  placed  on  the  register  with  such  disregard  of  one  un- 
registered that  its  registration,  if  upheld,  would  constitute  a 
fraud  upon  the  unregistered  interest.  Xo  facts  had  been 
adduced  to  establish  such  a  fraud  in  Grace  and  an  examina- 
tion on  the  purchasers'  behalf  of  what  evidence  there  was 
to  throw  light  on  his  intentions  at  the  time  when  he  regis- 
tered his  caveat  and  afterwards  was  against  any  inference 
of  mala  fides.  Consequently,  while  Grace  could  not  succeed 
in  his  suit  for  specific  performance,  neither  could  the  pur- 
chasers be  more  successful  in  their  counterclaim  for  a  trans- 
fer and  title  clear  of  Grace's  caveat.  The  land  and  the  reg- 
istered title  to  it  had  to  be  left  in  the  vendors'  names  encum- 
bered with  the  registered  charges  against  it,  two  mortgages 
and  Grace's  caveat,  and  the  purchasers  could  only  get  an 
order  for  a  transfer  conditioned  on  their  paying  off,  or,  the 
same  thing,  taking  subject  to  these  charges. 

The  underlying  principles  of  the  Acts  are  simple  and  few 
but  they  are  essentially  fundamental  and  not  likely  to  be 
broken  in  upon.  Priority  by  registration  is  one  of  them.  The 
Yorkshire  Registry   Act  is  based  upon  the  same   principle, 

'"  (1017).  3  W.  W.  R.  at  984. 
L.T.— 10 
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with  others,  and  enacts  that  the  rule  of  priority  is  only  to  be 
set  aside  by  actual  fraud  notwithstanding  actual  or  con- 
structive notice  of  an  unregistered  interest  to  the  person 
registering.  Of  this  provision  it  has  been  observed  that  it 
is  "  the  absolute  rule,  save  only  in  cases  of  fraudulent  or 
voluntary  assurances.  Thus  a  subsequent  purchaser  or 
mortgagee  who  registers  first  has  priority  over  an  earlier 
unregistered  assurance  notwithstanding  that  he  took  with 
notice  of  it."  ^  Speaking  of  the  same  act,  Stirling,  J,,  said 
in  Battison  v.  Hohson,^  "  It  does  seem  to  me  that  the  legis- 
lature has  twice  over  anxiously  provided  that  the  priorities 
given  by  the  Act  are  not  to  be  altered  except  in  cases  of 
actual  fraud,  and  I  am  certainly  not  disposed  to  fritter  away 
the  language  of  the  Act."  The  Western  Canadian  legisla- 
tures have  displayed  a  like  anxiety  in  enacting  exactly  the 
same  rule,  and  in  the  absence  of  evidence  of  fraud  in  Grace 
it  would  undoubtedly  seem  to  be  frittering  away  the  language 
of  the  Acts  not  to  recognize  the  right  to  priority  of  his  regis- 
tered charge  over  the  purchasers'  unregistered  interest. 

A  shorter  route  to  the  same  decision  could  have  been 
taken  in  V/eidman  v.  McClary  Manufacturing  Co.^  had  the 
issue  there  been  treated  as  one  of  priority.  A  purchaser 
under  the  usual  agreement  of  sale  had  registered  a  caveat 
and  paid  some  of  the  instalments  of  purchase-money  before 
and  some  after  a  writ  of  execution  against  the  vendor  had 
been  filed.  He  received  a  certificate  of  title  endorsed  with 
the  writ  and  in  the  action  brought  to  obtain  an  order  for  its 
removal  the  execution  creditor  counterclaimed  for  the 
amount  of  the  payments  made  after  the  date  on  which  the 
writ  had  been  lodged  in  the  land  titles  office.  It  was  held 
that  the  writ  did  not  bind  the  vendor's  interest.  But  the 
question  was  really  one  of  priority.  Priority  by  registration 
is  a  fundamental  principle  of  the  Acts.  Eegistration  of  his 
caveat  had  given  the  purchaser's  transaction  priority  through- 
out the  period  of  the  contract  up  to  its  completion.  iSTothing 
short  of  actual  notice  could  interfere  with  his  right  to  pay 
the  vendor  the  instalments  of  purchase-money  in  priority  to 

'  Hals.,  vol.  XXIV.,  p.  306,  s.  555. 
=  (1896),  2  Ch.  D.  403. 
'  10  S.  L.  R.  142. 
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anyone  else;  and  no  such  notice  had  been  given  him  by  the 
execution  creditor.  The  bargain  had  been  completed  under 
cover  of  the  priority  offered  by  the  caveat  and  the  writ  con- 
sequently must  come  off  the  title. 

There  is  another  point  worth  mentioning.  On  whatever 
ground  the  memorial  of  the  writ  might  be  removed  its  re- 
moval proved  that  it  had  no  right  to  be  on  the  register.  The 
registrar,  therefore,  had  made  a  mistake  in  entering  it  on 
the  purchaser's  certificate  of  title.  The  assurance  fund  is 
liable  to  make  good  all  damages  suffered  through  the  mis- 
takes of  registrars.  The  purchaser  was  allowed  the  usual 
party  and  party  costs,  but  he  presumably  had  to  pay  those 
between  attorney  and  client.  These  latter  costs  represented 
the  amount  to  which  he  had  been  damnified  by  the  registrar's 
error  of  judgment  and  he  should  have  been  able  to  make  a 
successful  claim  upon  the  assurance  fund  for  re-imbursement 
of  them. 

The  persons  or  class  of  persons  whom  the  Acts  enable  to 
use  the  caveat  are  empowered  to  do  so  in  varying  terms, 
from  the  comprehensive  brevity  of  the  Saskatchewan  Act — 
"  any  person  claiming  to  be  interested  in  land,"* — through 
the   distinguishing   expressions   of   the   Act  of   Manitoba  — 
"  any  person  claiming  an  estate  or  interest  in  land,  mortgage 
or  encumbrance  "  ''  —  up  to  the  elaborate  phraseolog}'  of  the 
Act  of  Alberta — "  any  person  claiming  to  be  interested  under 
any  will,  settlement  or  trust  deed,  or  any  instrument  of  trans- 
fer or  transmission,  or  under  an  unregistered  instrument  or 
under   an   execution   where   the   execution   creditor   seeks   to 
affect  land  in  which  the  execution  debtor  is  interested  bene- 
ficially, but  the  title  to  which  is  registered  in  the  name  of 
some  other  person,  or  otherwise  howsoever  in  any  land,  mort- 
gage or  encumbrance."  °     The  words  "  or  otherwise  howso- 
ever "  would  seem  to  serve  as  a  solvent  reducing  the  provi- 
sion in  which  they  are  employed  to  mere  equivalence  with 
the  shorter  phrase  of  the  Act  of  Saskatchewan;  while  the 
distinction  between  an  ''  estate  "  and  an  "  interest "  made  in 
the  Act  of  Manitoba  appears  to  be  inapplicable  to  the  kind 

*Sask.  128. 
=  Man.  138. 
°Alta.  84. 
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of  ownership  of  land  obtaining  in  Western  Canada.  In 
theory  English  law  does  not  recognize  absolute  ownership  of 
land  in  a  subject — only  in  the  Crown.  In  theory,  again, 
which  ordinarily  corresponded  with  practice,  the  King  is  the 
supreme  owner  or  lord  paramount  of  every  parcel  of  land  in 
the  realm ;  and  all  land  is  holden  of  some  lord  or  other  either 
immediately  or  mediately  of  the  King.  English  law  recog- 
nizes, once  more  theoretically,  a  subject's  property  in  land 
but  not  any  absolute  ownership  in  him.  The  most  absolute 
property  which  he  can  have  in  land  is  but  an  estate,  and  an 
estate  in  fee  simple  is  the  greatest  interest:  in  land  which  he 
is  permitted  to  hold."  The  greatest  interest  which  an  owner 
of  land  in  Western  Canada  acquires  is  still  nominally  a  fee 
simple  under  the  original  grant  from  the  Crown.  Actually, 
however,  he  receives  the  absolute  ownership.  The  sole  right 
remaining  to  the  Crown  is  a  right  of  expropriation  for  pub- 
lic purposes,  which  belongs  to  the  same  class  of  rights  as 
its  right  to  take  the  property  of  a  subject  in  the  form  of 
taxes  for  the  support  of  the  government  or  the  right  to  a 
subject's  life  in  the  defence  of  the  realm.  Xot  even  in  theory 
can  it  be  said  that  land  in  Western  Canada  is  held  of  some 
lord  or  other,  either  immediately  or  mediately  of  the  King. 
Consequently  there  is  not  here  the  historical  justification 
which  exists  in  English  law  for  the  use  of  the  word  estate 
when  speaking  of  an  interest  in  land.  Owing  to  its  estab- 
lished position  in  English  jurisprudence  the  word  must 
necessarily  remain  part  of  the  legal  vocabulary  of  every 
jurisdiction  the  basis  of  whose  law  is  the  law  of  England. 
But,  since  an  estate  is  also  an  interest  in  land,  when  the 
opposition  of  the  two  terms  can  serve  no  useful  purpose, 
which  it  cannot  do  in  the  ]\Ianitoba  Act,  the  employment  of 
the  single  word  "  interest "  represents  a  gain,  not  only  from 
the  point  of  view  of  simplicity  but,  as  it  happens,  from  that 
of  accuracy  as  well.  In  legislation,  therefore,  an  expression 
like  "  interested,"  as  in  the  Saskatchewan  Act,  or  better, 
"  having  an  interest,"  is  to  be  preferred  to  "  estate  or  in- 
terest." 

In  order,  then,  to  be  able  to  register  a  caveat  the  caveator 

'Williams  On  Real  Property  (21st  ed),  pp.  7  and  8. 
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must  have  a  claim  to  an  interest  in  the  land  against  the  title 
to  which  his  caveat  is  intended  to  be  registered.  The  gen- 
eral rule  is  that  the  interest  must  be  one  in  respect  of  which 
a  court  of  equity  would  decree  specific  performance.*  The 
more  important  or  commoner  of  equitable  interests  in  land 
are  the  interest  of  a  cestui  que  trust  under  a  trust  settlement, 
interests  created  b}'  a  cestui  que  trust,  the  interest  of  a  pur- 
chaser under  a  contract  of  sale,  equitable  charges  created  for 
value  or  by  testamentary  disposition,  the  interest  of  a  vendor 
of  land  through  the  innocent  misrepresentation  of  the  pur- 
chaser, and  an  interest  in  land  created  by  a  restrictive  cove- 
nant in  regard  to  its  use  given  for  valuable  consideration.* 
The  Acts  being  concerned  with  land  it  is  natural  to  observe 
that  they  are  silent  on  the  question  of  whether  the  interest 
must  be  evidenced  by  a  document  in  writing,  so  as  to  show 
that  the  caveator's  claim  is  not  barred  by  the  Statute  of 
Frauds.  It  has  been  held  that  a  written  instrument  is  not 
essential  to  the  founding  of  a  caveat  and  that  the  validity 
or  otherwise  of  the  claim  which  it  protects  is  a  matter  for 
subsequent  decision  by  the  court.^*^  If  it  is  not  necessary 
for  a  caveator  to  claim  under  a  written  instrument  at  all  it 
follows  that  when  he  does  so  claim  the  form  of  the  instru- 
ment is  wholly  immaterial.  Consequently  M.  Rumely  Co. 
v.  Registrar  Saskatcheivan  Land  Registration  District,^ 
may  have  been  wrongly  decided,  because  it  was  there  held 
that  an  equitable  mortgagee  could  not  base  a  caveat  on  an 
instrument  called  an  encumbrance  but  which  was  not  in  the 
statutory  form.  The  observation  was  also  made  that  "  it  was 
imperative  to  use  the  mortgage  form  when  an  owner  desires 
to  charge  his  land  with  a  debt  or  loan."  ^  This  would  not 
seem  to  be  correct  either.  The  forms  prescribed  by  the  Acts 
are  merely  forms  for  instruments  intended  to  be  registered. 
They  are  not  proposed  as  the  only  forms  by  which  valid  in- 
terests in  land  can  be  created.  The  Acts  place  no  restric- 
tion on  an  owner's  power  to  alienate  or  charge  his  land  in 

^Howard  v.  Miller  (1915),  A.  C.  318. 

'  Ashburner  Principles  of  Equity,  pp.  99,  100.  101  and  103. 

^"Re  Work  Caveat,  2  S.  L.  R.  431. 

M  S.  L.  R.  466. 

=  Ihid.,  at  471. 
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any  way  that  he  may  choose.  What  they  do  is  to  compel 
the  grantee  to  use  the  statutory  forms  if  the  instrument  of 
grant  or  charge  is  itself  to  be  registered.  He  is  left  free, 
however,  to  accept  any  sort  of  document  conferring  a  grant 
or  charge  if  he  is  content  to  register  it  by  means  of  a  caveat 
and  is  satisfied  with  such  protection  as  a  caveat  affords.  Con- 
sequently Brown,  J.,  was  on  firm  ground  in  Imperial  Eleva- 
tor Co.  V.  Olive,  when  he  said  "  the  mere  fact  that  the  Act 
prescribes  a  form  of  mortgage  for  registration,  and  that  the 
unregistered  instrument  which  creates  the  equitable  mort- 
gage is  not  in  that  form  should  not  .  .  .  constitute  a 
bar  to  the  protection  of  such  mortgage  interest "  ;^  protec- 
tion, that  is,  through  registration  of  a  caveat  founded  on  the 
instrument  not  in  the  statutory  form.  When  a  written  docu- 
ment supplies  the  basis  for  a  caveat  the  interest  claimed 
must  be  derived  from  the  document.* 

An  execution  creditor  with  a  registered  certificate  of 
judgment,^  or  writ  of  execution,^  has  a  sufficient  interest  in 
the  debtor's  land  to  support  a  caveat.  So  has  an  equitable 
mortgagee  under  an  agreement  to  give  a  mortgage ;''  and  an 
acknowledgment  of  a  debt  with,  in  consideration  of  an  ex- 
tension of  the  time  for  paying  it,  a  promise  to  give  a  mort- 
gage on  demand,  coupled  with  a  declaration  that  the  instru- 
ment containing  the  acknowledgment  and  piomise  is  to  be 
deemed  an  encumbrance  and  the  holder  is  to  have  the  powers 
conferred  on  an  encumbrance  by  the  Land  Titles  Act,  makes 
the  holder  an  equitable  mortgagee.®  But  such  a  mortgagee 
must  prove  his  claim  before  he  can  enforce  his  charge."  A 
mortgagee  who  has  a  mortgage  in  the  statutory  form  which 
is  defective  in  some  particular  preventing  its  registration 
can  register  a  caveat  based  on  the  mortgage. ^°       A  cestui 

'7  S'.  L.  R.  at  402. 

*Re  G.  T.  P.  Dev.  Co.,  5  S.  L.  R.  31.3. 

"North  of  Scot.  Call.  Mtge  Co.  v.  Thompson,  13  M.  L.  R.  95. 

'Alta.  84. 

'  Thompson  v.  Yockney,  23  M.  L.  R.  571  ;  50  S.  C.  R.  1  ;  Imperial 
Elev.  Co.  v.  Olive.  7  S.  L.  R.  395. 

^Imperial  Elevator  Co.  v.  Olive,  7  S.  K  R.  395;  Coast  Lumber 
Co.  V.  McLeod,  7  S.  L.  R.  382. 

"  Gilbert  v.  Ullerich,  4  S.  L.  R.  56;  Gilbert  v.  Reeves,  4  S.  L.  R. 
97. 

^"Reeves  v.  Stead.  13  D.  L.  R.  422. 
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que  irust  under  a  verbal  agreement  has  a  sufficient  interest 
so  far,  at  least,  as  to  justify  a  judge  in  continuing  the  caveat 
which  the  cestui  que  trust  has  registered,  leaving  to  the  court 
the  decision  whether  the  fact  that  the  agreement  creating  the 
trust  was  not  in  writing  brought  the  transaction  within  the 
Statute  of  Frauds.^  After  a  railway  company  has  filed  a 
plan  pursuant  to  the  provisions  of  the  Dominion  Railway 
Act,  and  as  a  preliminary  to  proceedings  for  the  expropria- 
tion of  the  right-of-way  shown  on  the  plan,  the  plan  consti- 
tutes a  valid  basis  for  a  caveat.^  Doubt  has  heen  expressed 
as  to  whether  a  vendor  who  has  given  a  transfer  of  the  land 
before  being  paid  the  whole  of  the  purchase-money  can  reg- 
ister a  caveat  to  protect  his  vendor's  lien  f  but  since,  in  such 
a  case,  equity  gives  a  vendor  an  interest  in  the  land  sold  to 
the  extent  of  the  purchase-money  owing  him,*  it  would  cer- 
tainly seem  that  this  equitable  interest  is  quite  as  good  a 
foundation  for  a  caveat  as  any  other  interest  of  the  kind.  A 
partner  under  a  verbal  partnership,  the  partnership  assets 
including  real  property,  has  been  held,  entitled  to  register  a 
caveat  based  on  the  agreement.^  A  purchaser  of  land  from 
a  vendor  who  is  not  the  registered  owner  of  it,  holding  only 
a  transfer  from  the  registered  owner,  has  a  sufficient  interest 
to  register  a  caveat  against  the  title  for  the  land.^  When  an 
agreement  of  sale  contains  a  stipulation  that,  on  surrender 
of  the  agreement  with  payment  of  the  final  instalment  of  the 
purchase-money,  the  purchaser  is  to  be  entitled  to  a  transfer 
clear  of  all  encumbrances  and  subject  only  to  the  reserva- 
tions in  the  grant  from  the  Crown  and  to  a  reservation  of 
minerals,  and  the  vendor,  having  registered  a  caveat,  makes 
the  transfer  subject  to  the  caveat,  he  cannot  maintain  the 
registration  of  the  caveat  in  perpetuity;  but  the  registration 
should  stand  until  the  purchaser  brings  an  action  to  deter- 
mine the  rights  of  the  parties ;  the  purchaser,  on  his  side,  not 

'  Re  Wnrk  Caveat,  2  S.  L.  R.  431. 

-Re  Moosecana   Subd.   d    G.    T.   P.      Branch   Lines    (Sask.),    7 
D.   L.   R.   674. 

^Dlck  V.  Lambert,  9  W.  W.  R.  905. 
*  Ashburner  Principles  of  Equity,   p.  340. 
"  McCuUovgh  v.  Oraham,  5  A.  L.  R.  45. 
'Brookshank  v.  Burn,  15  W.  L.  R.  661. 
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being  able  to  demand  the  caveat's  removal  until  he  has  proved 
that  it  has  no  right  to  be  there.'^ 

On  the  other  hand,  when  the  vendor  under  such  an  agree- 
ment as  that  last  mentioned  registers  his  caveat  after  delivery 
of  the  transfer  to  the  purchaser,  he  has  no  interest  left  in 
the  property  on  which  a  caveat  can  be  founded  since  his 
interest  terminated  with  the  termination  of  the  contract.** 
The  vendor's  proper  course  in  such  a  case  is  to  reserve  the 
interest  in  the  grant,  or  to  grant  the  entire  fee  and  obtain  a 
re-grant  of  the  interest  desired  to  be  reserved.®  An  execu- 
tion creditor  cannot  register  a  caveat  against  the  title  to 
land  purchased  by  the  debtor  under  an  agreement  of  sale 
providing  for  payment  of  the  purchase-money  in  instalments 
when  the  debtor  has  made  default  in  payment  and  so  has 
no  interest  worth  anything  in  the  land.^°  A  solicitor's  lien  for 
costs  on  a  transfer  in  his  hands  for  his  debtor  client  does  not 
confer  on  him  an  interest  in  the  land  transferred  so  as  to 
enable  him  to  register  a  caveat  against  the  title. ^  An  option 
to  purchase  land  given  by  an  instrument  executed  on  a  Sun- 
day, being  void,  cannot  found  a  caveat;^  nor  a  mortgage  of 
a  homestead  before  the  Crown  grant  has  been  issued  when 
the  mortgagor  has  not  made  the  affidavit  required  by  the 
Land  Titles  iVct  (of  Saskatchewan)  establishing  his  right 
to  mortgage  the  land.^ 

Is  a  registrar  to  take  upon  himself  the  responsibility  of 
deciding  whether  a  caveat  discloses  a  sufficient  interest  ?  The 
suggestion  has  been  made  that  he  should  accept  it  in  some 
degree.  It  was  said  in  In  re  Ehhing,'^  that  a  registrar  "  would 
be  misconceiving  his  duties  who  would  decide  on  the  suffici- 
ency of  such  a  document  (a  caveat)  on  grounds  involving 
subtlety  and  nicety  of  decision.     But  for  all   that     .     .     . 

'Re  Vancise,  10  S.  L.  R.  292. 

'Re  G.  T.  P.  Development  Co.,  Ltd.,  5  S.  L.  R.  31.3;  Re  Jamie- 
son's  Caveat,  6  S.   L.  R.  296. 

''Re  G.  T.  P.  Dei:  Co..  supra. 

^"Foss  V.  Sterling  Loan,  8  S.  L.  R.  289. 

'  Waters  v.  CampieU   (Alta.),  14  D.  L.  R.  448. 

'  Fallis  V.  Bathasar,  2  W.  \V.  R.  132. 

Un  re  Ehhing,  2  S.  L.  R.  167;  Garr  Scott  Co.  v.  Guigere,  2 
S.  L.  R.  374. 

^  Prendergast.  .T.,  2  S.  L.  R.  167. 
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the  duties  of  a  registrar  in  the  matter  are  not  merely  minis- 
terial in  the  narrow  sense  of  the  word,  but  also,  within  cer- 
tain limits  at  least,  judicial.  He  has  a  discretion  to  exer- 
cise. He  should  see  to  it  that  altogether  idle  instruments 
should  not  be  placed  on  record."  The  principle  seems 
plausible  but  considerable  difficulty  might  be  experienced 
in  applying  it.  How  far  can  a  registrar  safely  carry  his 
ideas  as  to  idleness  in  an  instrument?  Or  within  what  lim- 
its is  he  to  allow  his  notion  of  subtlety  to  contract  his  con- 
ception of  nicety  in  decision?  Above  all,  he  must  always 
reflect  that  if  his  judgment  in  any  of  these  particulars  is 
mistaken  his  error  may  have  to  be  paid  for  out  of  the  assur- 
ance fund,  a  consideration  which  has  no  terrors  for  a  judge. 
Then  a  caveator  registers  a  caveat  at  his  own  risk ;  he  has 
to  make  good  any  damage  caused  through  his  clogging  of  a 
title."  On  the  whole  registrars  would  seem  to  be  well  ad- 
vised in  confining  their  responsibility  in  the  matter  to  mak- 
ing certain  that  a  caveator  complies  with  the  formalities 
observance  of  which  is  required  of  him  by  the  Acts. 

There  has  been  an  inclination  to  regard  a  caveat  as  a 
somewhat  informal  instrument  not  requiring  the  same  re- 
spect for  accuracy  or  fullness  of  statement  as  other  regis- 
trable instruments.  Thus  it  was  said  in  In  re  Ebbing  ^  that 
a  caveat  is  not  intended  to  have  the  completeness  and  legal 
precision  of  a  statement  of  claim  in  an  action ;  and  in 
McKiUop  £  Benjafield  v.  Alexander,  that  "  a  strict  compli- 
ance with  statutory  form  was  not  essential."  ^  These  views 
do  not  seem  to  be  free  from  doubt.  Whether  a  caveat  is 
technically  an  encumbrance  or  not  in  practice  it  is  as  much 
one  as  a  mortgage.  Like  a  mortgage  it  stands  for  an  inter- 
est in  the  land  against  the  title  to  which  it  has  been  regis- 
tered. The  interest  may  or  may  not  be  a  -valid  one,  but  a 
person  proposing  to  acquire,  subsequent  to  the  caveat's  reg- 
istration, another  interest  is  compelled  for  his  own  security 
to  assume  its  validity,  and  he  cannot  safely  have  anything  to 
do  with  the  property  until  the  caveat  has  been  removed  or 

"Man.  143;  Sask.  139;  Alta.  94. 
"2  S.  L.  R.  at  170. 
'46  S.  C.  R.  at  580. 
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satisfactorily    accounted    and    allowed    for.     A    registered 
caveat,  therefore,  encumbers  a  property  just  as  much  as  a 
registered  mortgage  or  lease;  and  to  register  a  caveat  is  to 
interfere  in  a  very  serious  and  practical  way  with  an  owner's 
power  of  disposing  of  his  property.     The  Acts  have  been 
devised  for  the  precisely  opposite  purpose — of  facilitating  in 
every   possible   way   the   exercise   of   just  that   very   power. 
Transfers,  mortgages,  leases,   in  fact   any  instrument   exe- 
cuted by  the  owner  himself  can  readily  be  admitted  to  regis- 
tration because  it  is    he    who    has    executed    them,  and  the 
transfer  or  mortgage  is  accompanied  by  his  duplicate  certifi- 
cate of  title.     A  caveat  on  the  other  hand  is  ordinarily  reg- 
istered by  someone  whose   interest  is  not  evidenced  by   an 
instrument  which  will  enable  him  to  obtain  an  immediate 
transfer  to  himself  of  a  legal  or  statutory  title;  is  never 
accompanied  by   the  owner's   duplicate   certificate  of  title; 
and  frequently  depends  for  its  complete  proof  on  documents 
none  of  which  have  been  executed  by  the  registered  owner. 
Yet,  if  the  opinions  referred  to  are  correct,  it  follows  that 
such  greatly   inferior   evidence   of  an   interest  in  land   can 
more  readily  be  admitted  to  the  register  than  evidence  con- 
sisting solely  in  documents  bearing  the  registered   owner's 
signature  and  supported  by  his  duplicate  of  the  certificate 
of  title  for  his  property;  and  this  though  the  admission  of 
such  inferior  evidence  militates  against  the  attainment  of 
one  of  the  chief  objects  of  the  Acts  by  embarrassing  the  reg- 
istered owner  in  the  exercise  of  his  rights.     The  view  in 
question  does  not,  however,  hold  the  field  undisputed,  for  it 
was  said  in  Re  Cass  and  Canada  Traders  Ltd.,^  that  since 
"  registration  of  a  caveat  has  the  effect .  of  preventing  the 
registration  of  dealings  with  the  land,  perhaps  for  a  con- 
siderable time,  it  is  but  reasonable  that  a  caveator  should  be 
held  to  a  strict  compliance  with  the  Act."     It  is  surely  no 
light  thing  to  encumber  a  title;  and  an  owner  would  cer- 
tainly seem  to  have  a  right  to  the  fullest  and  most  accurate 
information  regarding  a  caveator's  interest  in  order  to  be  in 
a  position  to  give  a  complete  explanation  of  the  condition  of 
the  title — the  extent  of  his  own  interest — to  anyone  with 

*20  M.  L.  R.  189.     See  also  Jones  v.  fiimpson,  8  M.  L.  R.  124. 
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whom  he  may  deal  after  the  caveat  has  been  registered;  in- 
formation as  full  and  precise  as  that  given  in  a  statement  of 
claim  though  not  necessarily  set  out  with  the  same  elaborate- 
ness of  phrase.  The  obligation  of  a  caveator  to  a  strict  ob- 
servance of  the  requirements  of  the  Acts  cannot  be  limited  to 
compliance  with  the  forms,  with  which  alone  the  case  just 
cited  was  concerned.  The  Acts  say  he  must  describe  his 
interest:  and,  since  their  intention  is  to  make  the  register 
a  complete  record  of  title,  the  description  should  be  suffici- 
ently ample  and  detailed  to  enable  anyone  transacting  in 
reliance  on  the  register  after  a  caveat's  registration  to  ascer- 
tain with  exactness  the  extent  of  the  interest  left  in  the 
registered  owner  on  the  assumption  that  the  interest  claimed 
in  the  caveat  is  a  valid  one. 


CHAPTER  IX. 

Writs  of  Execution  and  Certificates  of  Judgment. 

The  English  writ  of  elegit  has  never  run  in  Western 
Canada.  It  is  mentioned  but  once  in  Western  Canadian 
legislation,  and  then  only  in  order  to  its  abolition  in  express 
words. ^  At  the  very  beginning  of  Dominion  and  provincial 
civil  government  in  the  West  the  writ  of  fieri  facias  goods 
was  adopted  by  change  of  phraseology  to  the  levying  of  exe- 
cution against  lands  and  estates  and  interests  in  lands  when 
these  could  be  taken  in  execution.  Eecently,  however,  the 
legality  of  the  use  of  the  writ  for  these  purposes  has  been 
discussed,  and  not  only  discussed  but  doubted.^  As  the  law 
of  England  was  made  the  law  of  the  new  jurisdictions  in  so 
far  as  applicable  to  their  conditions  the  English  writs  of 
execution  were  available  for  employment  in  them  if  they 
suited  the  circumstances  of  the  country.  All  these  writs 
derived  their  validity  either  from  statute  or  the  common 
law,  or  the  established  practice  of  the  courts  originating  in 
a  long-assumed  power  to  compel  obedience  to  their  judg- 
ments.^ In  view  of  the  then  recent  creation  of  the  Western 
Canadian  courts  a  new  writ  intended  to  take  the  place  of  an 
existing  English  writ  could  be  given  full  legal  validity  by 
one  authority  only,  a  legislature,  or,  in  the  last  analysis  the 
same  thing,  by  officers,  judicial  or  other,  exercising  powers 
delegated  to  them  by  a  legislature.  The  first  thing  to  be 
done,  therefore,  is  to  determine  whether  the  writ  of  execu- 
tion known  as  /?.  fa.  lands  owes  its  existence  to  positive 
enactment. 

Originally,  in  the  matter  of  executions  against  a  judg- 
ment debtor's  real  property,  the  law  and  practice  of  Manitoba 

»1S90  (Man.),  c.  3.  s.  1. 

'Wcidemnn  v.  McClanj  Mftp.  Co..  10  S.  L.  R.  142;  Seay  v. 
SomerriUe  Hnrdirare  Co.,  11  A.  L.  R.  201 ;  Traunweiser  v.  Johnson, 
11  A.  L.  R.  224. 

'  E.g.  elegit.  2  West.,  c.  18  :  fieri  facias,  same  statute  or  common 
law,  see  Bacon's  Abr.  (1876  Am.  ed.).  vol.  III.,  s.  698;  attachment, 
see  Stephen's  Commentaries   (16th  ed.),  vol.  IV.,  p.  277. 
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governed  throughout  the  West.  The  provincial  legislature, 
in  establishing  a  supreme  court,  did  not  take  upon  itself  to 
decide  what  of  English  law  on  the  subject  of  executions  was 
suitable  to  the  circumstances  of  the  province  and  what  was 
not  so.  This  it  left  to  be  settled  by  the  chief  justice,  whom 
it  empowered  to  regulate  the  practice  of  the  court,  content- 
ing itself  with  an  instruction  that  all  proceedings  were  to  be 
in. the  simplest  form  possible'*  and  with  enacting  that  a 
writ  of  execution  against  a  debtor's  lands  could  l^e  issued 
after  a  judgment  had  been  registered  for  a  year  and  his 
personal  property  had  been  exhausted."  It  would  clearly 
not  have  been  giving  effect  to  the  expressed  desire  of  the 
legislature  for  simplicity  of  procedure  to  have  continued  the 
use  of  the  writ  of  elegit  with  its  preliminary  assessment  of 
the  value  of  the  property  by  the  sheriff,  assisted  by  a  valua- 
tion committee  of  twelve  jurors,  and  the  subsequent  placing 
of  the  creditor  in  possession  as  tenant  by  elegit  without  any 
right  of  sale  and  under  the  necessity  of  going  to  the  court 
a  second  time  for  authority  to  sell.  Nor  was  this  procedure 
applicable  to  the  circumstances  of  the  province  in  those 
early  days.  It  presupposed  the  existence  of  debtors  in  receipt 
of  rents  or  life  incomes  from  estates  and  houses  and  the 
pioneering  settlers  who  were  in  that  happy  situation  must 
have  been  a  negligible  quantity.  The  only  profit  to  be  made 
out  of  land  then,  as  for  the  most  part  now,  had  to  be  won 
by  the  personal  labour  of  the  landowner.  Consequently  the 
most  practical  way  of  enforcing  a  judgment  debt  against 
land  was  to  sell  the  land  with  as  little  expense  as  possible  to 
anyone  who  cared  to  acquire  it  for  the  purpose  of  living  on 
and  cultivating  it.  So  the  handiest  writ  available,  that  of 
fieri  facias  against  goods,  was  adapted  to  serve  for  levying 
executions  against  real  property.  The  new,  or  rather, 
adapted  writ  was  given  or  acquired  the  name  of  fieri  facias  de 
terris,  either  in  terminological  analogy  to  that  of  the  /?.  fa, 
goods  which  was  then  called  fieri  facias  de  bonis,  or,  possibly, 
following  the  words  of  the  Statute  2  West.  c.  18,  fieri  facias 
de  terris  et  cataUis.     The  writ  was  certainly  the  only  one 

*  1S71    (Man.),  c.  22,  ss.  1,  2.5  and  30. 
=  1871    (Man.),  c.  5,  s.  1. 
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emplo3'ed  for  extending  lands  from  1875  down  to  its  aboli-  • 
tion  in  1890,  and,  equally  certainly,  was  in  use  prior  to  the 
former  date.  It  seems  impossible  to  doubt  that  it  has  been 
the  only  writ  of  execution  ever  used  in  the  province  of  Mani- 
toba to  compel  payment  of  a  judgment  debt  by  a  sale  of  the 
debtor's  real  property. 

The  Act  of  1871  enabling  a  writ  of  execution  to  be  taken 
out  against  a  debtor's  realty  after  a  judgment  had  been  regis- 
tered for  a  year  was  repealed  by  the  Administration  of  Jus- 
tice Act  of  1875,  and  what  are  now,  in  a  large  measure,  the 
usual  rights  of  a  judgment  creditor  in  all  three  of  the  West- 
ern provinces  were  given  him  in  the  place  of  those  which  he 
had  possessed  under  the  repealed  act.  Writs  of  execution 
might  issue  out  of  the  Court  of  King's  Bench  against  both 
goods  and  lands  and  after  a  return  of  nulla  bona  to  a  Writ 
against  the  debtor's  goods,  and  if  the  debt  were  not  less  than 
a  given  sum,  execution  might  then  be  levied  against  his  real 
property  and  interests  in  such  property  and  the  property  or 
interest  sold  by  the  sherifE  and  title  thereto  conveyed  to  the 
purchaser  who  thereupon  acquired  all  the  debtor's  estate  or 
interest,  legal  or  equitable.®  The  writ  employed  to  levy 
execution  against  lands  was  the  fieri  facias  de  terrvs.  In 
the  same  year  in  which  this  Act  was  passed  the  Dominion 
parliament  created  the  jurisdiction  of  the  North-West  Ter- 
ritories and,  in  the  matter  of  civil  procedure,  enacted  that 
until  the  Council  of  the  Territories  passed  an  ordinance 
regulating  the  manner  of  enforcing  civil  judgments  the  pro- 
cedure which  had  been  adopted  in  Manitoba  was  to  be  fol- 
lowed in  the  Territories.'^  The  first  ordinance  to  deal  with 
the  subject  was  not  passed  until  three  years  later.  Thus, 
for  a  short  while  at  least,  a  judgment  for  payment  of  money 
was  enforceable  from  end  to  end  of  Western  Canada  against 
the  real  property  of  a  judgment  debtor  by  one  and  the  same 
procedure  in  agreeable  contrast  to  the  divergencies  in  prac- 
tice and  in  law  which  have  since  developed. 

The  new  legislation  passed  by  the  Council  continued  the 
existing  rights  of  a  judgment  creditor  and  much  the  same 

'1875   (Man.),  c.  5,  ss.  5.3  and  54. 

'1875   (Dom.),  c.  49,  s.  72,  s.-s.  2;  1877  (Dom.),  c.  40,  s.  8. 
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procedure  for  eiil'orciug  them  against  a  judgment  debtor'a 
property.     But  it  went  further  in  expressly  enacting  that 
the  writ  of  fieri  facias  with  the  words  '*  lands  and   tene- 
ments/' substituted  for  "  goods,  chattels  and  personal  effects," 
in  other  words  the  fi.  fa.  lands,  should  be  used  to  extend  a 
debtor's   real   estate.®     A   later   ordinance    supplied    certain 
omissions  and  so  made  the  procedure  to  all  intents  and  pur- 
poses identical  with  that  of  Manitoba.''     These  enactments 
were  preserved,  their  ultimate  form  being  rules  of  court,  in 
the  successive  consolidations  either  of  the  Judicature  Act 
alone  or  of  all  the  ordinances,"  and  were,  in  consequence, 
the  law  of  the  Territories  when  the  provinces  of  Saskatche- 
wan and  Alberta  were  carved  out  of  them  in  1906.     The 
rules  of  court  were  numbers  338,   355,  364,  and  365  with 
Form  B,  the  form  of  the  fi.  fa.  lands.     These  rules  and  this 
form  being  parts  of  the  Judicature  Act  were  direct  legisla- 
tion on  subjects  with  which  they  dealt.     The  statutes  creat- 
ing the  new  provinces  enacted  that  all  laws,  and  all  regula- 
tions made  thereunder,  existing  in  the  Territories  immedi- 
ately before  the  statutes  came  into  operation,  should  remain 
in  force  in  each  province  as  if  the  statutes  had  not  been 
passed.^ 

The  first  Judicature  Act  of  Saskatchewan  continued  the 
effect  of  this  provision,  in  so  far  as  it  concerned  civil  pro- 
cedure, by  declaring  all  rules  of  the  supreme  court  of  the 
Territories  to  be  in  force  in  the  province  save  when  incon- 
sistent with  the  act  and  until  altered  or  annulled  by  rules 
framed  under  it.-  The  old  rules  are  now  represented  by 
rules  466,  486  and  487  of  the  rules  of  the  supreme  court  of 
Saskatchewan,  published  in  1911,  which  make  no  practical 
alteration  in  their  effect  or  even  phraseology.  But  the  new 
rules  do  not  include  the  old  rule  355  which  made  Form  B 
the  form  for  all  writs  of  execution,  the  words  "  goods,  .chat- 

'Ord.  4,  187S,  ss.  32,  23. 
»Ord.  3.  1884,  s.  33. 

'"Ord.  2,  1886,  ss.  263,  273,  274  ;  C.  O.,  188S,  c.  58,  ss.  273,  283, 
284;  Ord.  6,  1893,  ss.  336,  345,  346;  C.  O.,  1898.  c.  21,  ss.  338,  355, 

364,  .365,  Form  B  ;  C.  O.,  1905,  c.  21,  Rules  of  Court  338,  355,  364, 

365,  Form  B. 

'1905   (Dom.),   c.  42,   s.  16. 
=  1907   (Sask.),  c.  8,  s.  55. 
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telij  aiitl  personal  effects "  or  "'  lands  and  tenements  "  to  be 
inserted  according  as  execution  was  to  be  levied  against  per- 
sonal or  real  property.  Xo  form  of  writ  at  all  is  contained 
in  the  new  rules.  They  do  not  repeal  rule  355,  either  ex- 
pressly or  by  any  necessary  implication,  nor  do  they  abolish, 
by  either  method.  Form  B.  Both  rule  and  form  conse- 
quently remain  effective  to  authorize  the  use  and  provide  the 
form  of  fi.  fa  lands.  It  seems  not  open  to  doubt,  therefore, 
that  the  employment  of  that  writ  in  the  province  of  Sas- 
katchewan for  levying  execution  against  the  real  property 
of  a  judgment  debtor  has  a  firm  legal  foundation  in  legisla- 
tion. 

The  case  is  precisely  the  same  in  Alberta.  The  Supreme 
pourt  Act  of  1907  repealed  nothing,  at  least  in  express 
words.  The  new  court  was  to  "  supersede "  the  supreme 
court  of  the  Territories.'^  Eules  of  court  could  be  made  and 
promulgated  by  the  lieutenant-governor  or  by  the  judges 
with  his  sanction,  but  in  the  meantime  the  rules,  practice  and 
procedure  of  the  supreme  court  of  the  Territories  were  to  be 
those  of  the  supreme  court  of  the  province.*  These  con- 
tinued in  force  until  1914  when  the  present  rules  of  court 
were  published.  The  new  rules  were  to  "  supersede "  all 
rules  till  then  in  force  which  were  inconsistent  with  them.^ 
Rules  583,  58-1,  624,  625,  and  627  retain  the  substance  and 
for  the  most  part  the  very  words  of  rules  338,  364  and  365 
of  the  supreme  court  of  the  Territories.  But,  as  in  Sas- 
katchewan so  here,  rule  355  authorising  the  use  of  the  /?.  fa. 
lands  and  Form  B  are  not  republished.  There  is  nothing  in 
the  new  rules  which  repeals  them  either  expressly  or  tacitly. 
Consequently  they  are  still  fully  operative  to  furnish  a  legal 
sanction  and  form  for  the  fi.  fa.  lands.  It  seems  clear, 
therefore,  that  in  Alberta,  as  in  (Saskatchewan  and  Manitoba, 
the  existence  of  a  statutory  basis  for  the  use  of  the  fi.  fa. 
lands  for  compelling  payment  of  a  judgment  debt  by  way  of 
execution  against  the  debtor's  lands  or  interests  in  lands  can- 
not be   doubted. 

M907   (Alta.),  c.  3,  s.  39. 
'  Ihid.,  ss.  4  and  24. 
'  Rule  712. 
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Another  statutory  basis  for  the  legality  of  the  use  of  the 
fi.  fa.  lands  has  been  sought  in  the  Land  Titles  Acts  them- 
selves. In  Foss  V.  Sterling  Loan "  it  was  held  that  the 
word  "  bind "  wias  equivalent  to  the  following  sentence : 
"  Under  such  writ  the  sheriff  shall  have  the  legal  right  to 
seize  the  lands  of  the  execution  debtor  ";  and  in  Lee  v.  Arm- 
strong ''  it  was  said  that  the  word  removed  any  doubt  there 
may  have  been  as  to  the  existence  of  a  right  to  sell  lands 
under  a  writ  of  execution.  In  the  former  case  the  authority 
cited  was  Halsbury^s  Laws  of  England,  vol.  xiv.  p.  42.  The 
passage  runs :  "  The  writ  is  said  to  bind  the  property  in  the 
goods  of  the  judgment  debtor  in  the  bailiwick.  When  it  is 
said  that  the  goods  are  '  bound '  what  is  meant  is  that  the 
sheriff  acquires  a  legal  right  to  seize  such  goods."  That 
statement  is  correct  now  because  the  Statute  of  Frauds 
enacted  that  a  writ  should  not  bind  goods  until  it  was  in  the 
sheriff's  hands.  But  it  did  not  hold  good  before  that  statute 
was  passed.  The  binding  effect  of  a  writ  of  execution  was 
defined  in  Giles  v.  Grover^  and  ex  -parte  Williams.^  The 
effect  is  that  a  debtor  cannot  lawfully  alienate  the  goods. 
To  this  statement  may  be  added,  by  way  of  amplifying  com- 
ment, a  quotation  from  the  judgment  of  Mr.  Justice  Patterson, 
running  as  follows :  ''  But  this  binding  .  .  .  relates 
only  to  the  debtor  himself  and  his  acts,  so  as  to  vacate  any 
intermediate  assignment  made  by  him  otherwise  than  in 
market  overt."  ^"^  At  common  law  a  writ  bound  the  debtor's 
goods  from  the  date  of  the  teste,^  but  a  sheriff  had  no  right 
to  levy  an  execution  until  the  writ  had  been  delivered  to 
him.  By  reason  of  the  abuses,  mentioned  in  Gilbert  on 
Executions-  to  which  creditors  put  this  operation  of  the 
law  the  Statute  of  Frauds  enacted  that  a  writ  should  not 
bind  goods  until  it  was  actually  in  the  sheriff's  hands.     The 

°  S  S.  L.  R.  289. 

'  (1917),  3  W.  W.  R.  at  898. 

'  (1832),  11  EuJiny  Cases  .>49 ;  9  Biag.  128. 

"  (1872)  Ibid.;  L.  R.  7  Ch..  .314. 

'"  Ibid. 

'  Ibid. 

-  Stevens  Encyclopwdid,  vol.  V..  p.  482. 

L.T.— 11 
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words  of  the  statute  are,  "  shall  bind  the  property  of  the 
goods "  f  that  is,  the  ownership  in  the  goods  or  power  to 
alienate  them.*  Subsequent  legislation  on  the  subject  has 
regard  to,  and  regard  only  to,  the  debtor's  proprietary 
rights.  The  Mercantile  Law  Amendment  x\ct  of  1856  pro- 
vided that  no  writ  of  execution  should  bind  goods  before 
actual  seizure  as  aginst  a  bona  fide  purchaser  without  notice 
of  the  writ.^  This  provision  and  section  sixteen  of  the 
Statute  of  Frauds  were  repealed  by  the  Sale  of  Goods  Act  of 
1893,  section  twenty-six  of  which  re-enacts  that  a  writ 
against  goods  is  to  "  bind  the  property  in  the  goods  "  from 
the  time  when  the  writ  is  delivered  to  the  sheriff  to  be  exe- 
cuted and  continues  the  exception  of  a  sale  to  a  bona  fide 
purchaser  without  notice  of  a  writ  in  the  sheriff's  hands. 
Similarly,  when  a  judicial  interpretation  had  to  be  given  to 
the  word  in  section  sixty-two  of  the  Common  Law  Proce- 
dure Act,  which  provided  that  "  service  of  an  order  that 
debts  due  or  accruing  to  the  judgment  debtor  shall  be  at- 
tached, or  notice  thereof  to  the  garnishee,  in  such  manner  as 
the  judge  shall  direct,  shall  bind  such  debts  in  his  hands," 
Lord  Campbell,  C.J.,  said:  "We  take  the  word  bind  to 
mean  that  the  debtor  or  those  claiming  under  him  shall  not 
have  power  to  convey  or  do  any  act  as  against  the  right  of  a 
party  in  whose  favour  the  debt  is  bound."  ^  Again,  lands 
are  not  bound  by  a  writ  of  elegit  until  they  have  actually 
been  delivered  in  execution  and  the  writ  and  sheriff's  return 
lodged  in  the  Land  Eegistry  Office  and  registered,  after 
which  the  judgment  debt  becomes  a  charge  on  the  land  and 
the  debtor  cannot  deal  with  it  save  subject  to  the  charge. 
Clearly,  therefore,  a  sheriff  does  not  derive  his  power  to  levy 
execution  from  the  binding  effect  of  the  writ.  He  must  get 
it  from  some  other  source.  Is  there  any  other  source  than 
the  writ  itself  as  a  mandate  of  a  court  with  authority  to 
command  the  person  to  whom  the  writ  is  addressed  to  do 
whatever  the  particular  form  of  writ  employed  directs? 
It  could  not  be  contended  that  a  sheriff  is  unable  to  seize 

'  29  Car.  II.,  c.  3,  s.  16. 

■*  Giles  V.  Grover,  supra. 

'^  19  &  20  Vict.  c.  97,  s.  1. 

'Holmes  v.  Tutton  (1855),  24  L.  J.  Q.  B.  at  351. 
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lands  until  he  has  received  notice  of  the  receipt  of  a  copy  of 
the  writ  in  a  land  titles  office. 

Xext,  of  the  effect  of  a  writ  of  execution  under  the  Land 
Titles  Acts  of  Saskatchewan  and  Alberta;  writs  of  execu- 
tion against  lands  having  been  abolished  in  Manitoba  and 
the  procedure  in  that  province  being  somewhat  different  in 
consequence. 

After  a  writ  has  been  received  in  a  land  titles  office  it 
either  "  binds  and  forms  a  lien  or  charge,"'  or  simply 
"  binds  "^  all  the  debtor's  lands  within  the  judicial  or  the 
registration  district  in  the  land  titles  office  of  which  the 
writ  has  been  lodged.  As  already  seen,  the  result  of  goods 
being  bound  by  a  writ  of  fieri  facias  is  that  the  debtor  is 
prevented  from  alienating  them  except  by  a  sale  in  market 
overt  or  to  a  bona  fide  purchaser  without  notice  of  the  writ. 
If  the  adoption  of  the  writ  of  fieri  facias  for  levying  execu- 
tion against  real  property  is  to  be  considered  as  having  made 
the  English  rules  governing  executions  against  personal  pro- 
perty the  law  in  Saskatchewan  and  Alberta  on  the  subject 
of  executions  against  land,  and  it  seems  difficult  to  resist 
this  conclusion,  then  the  binding  effect  of  a  writ  under  the 
Land  Titles  Acts  of  those  two  provinces  results  in  an  execu- 
tion debtor  being  rendered  incapable  of  disposing  of  his  real 
property  save  in  a  transaction  with  a  bona  fide  purchaser  or 
the  like  without  notice  of  the  receipt  of  the  writ  in  the  land 
titles  office  in  which  it  has  been  filed.  This  construction 
harmonizes  with  and  gives  effect  to  the  main  object  of  the 
Acts,  which  is  to  confer  indefeasible  title  on  everyone  who 
transacts  with  a  registered  owner  in  reliance  on  the  register 
and  who  has  not  received  such  notice  of  an  unregistered 
instrument  as  to  ignore  it  would  amount  to  fraud;  and 
until  a  writ  has  been  entered  on  the  execution  debtor's  certi- 
ficate it  is  unregistered.^  The  construction  receives  confir- 
mation from  the  fact  that  in  Australia,  where  the  writ  of 
fieri  facias  is  also  used  to  levv'  execution  against  lands,  it  has 

'Sask.  149   (2). 

'  Alta.  77. 

'  As  to  the  result  of  the  Saskatchewan  Act  having  made  a 
certificate  of  title  subject  by  implication  to  a  filed  writ,  see  The 
Register,  Registration  and  Priority,  supra. 
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been  thought  desirable  expressly  to  enact  that  a  writ  does  not 
bind  land  at  all  and  then  to  make  it  bind  as  a  charge,  after 
seizure,  from  the  date  of  its  entry  on  the  debtor's  certificate 
of  title,  when  it  becomes  valid  against  a  bona  fide  purchaser 
without  notice  of  it/'' 

The  expression  "  lien  or  charge  "  in  the  Act  of  Saskatche- 
wan has  the  disadvantage  of  redundancy.  The  lien  cannot 
be  one  in  the  nature  of  a  common  law  lien  since  that  is  based 
on  possession;  nor  can  either  lien  or  charge  have  any  equit- 
able character,  as  being  dependent  on  equity  for  recognition, 
since  both  are  the  creatures  of  express  enactment.  The  ele- 
ment of  possession  being  absent  a  lien  can  amount  to  no 
more  than  a  charge  so  that  the  two  words  are  synonymous. 
The  charge  (or  lien)  having  been  created  by  statute  the 
statute  is  the  sole  source  of  information  concerning  its  char- 
acter and  incidents.  The  charge  is  evidenced  by  the  writ  of 
execution  and,  under  the  Act  of  Saskatchewan,  a  writ  of  exe- 
cution is  an  encumbrance,^  as  it  is  under  the  Alberta  Act.^ 
Until  real  property  belonging  to  the  debtor  has  been  dis- 
covered and  a  writ  can  be  registered  it  is  of  little  use  to  an 
execution  creditor  since  the  execution  debtor  is  still  free  to 
make  bargains,  valid  against  the  creditor,  with  persons  deal- 
ing in  good  faith  and  without  notice  of  the  writ.^  But  when 
a  writ  has  been  registered  its  legal  character  undergoes  a 
great  change.  It  becomes  a  registered  encumbrance  with 
priority  from  the  date  of  its  registration  and  a  title  inde- 
feasible by  any  transaction  of  the  debtor's  not  registered  at 
the  date  of  registration  of  the  writ — fraud  excepted.  As  a 
security,  therefore,  it  has  taken  on  a  higher  character.  The 
icreditor  is  no  longer  an  execution  creditor  dependent  upon 
a  writ  and  its  binding  force  but  has  become  an  encumbrancee 
with  a  registered  encumbrance.  A  superior  form  of  secur- 
ity always  absorbs  an  inferior  just  as  a  greater  estate  does  a 
lesser.  The  execution  creditor's  former  and  inferior  rights 
are  merged  in  his  later  and  higher  ones.  With  his  former 
rights  is  lost  his  former  remedy  of  seizure  and  sale  by  the 
sheriff  save  in  so  far  as  this  has  been  preserved  by  the  Acts. 

'"Hogg,  pp.  134  and  541. 
'Sask.  2,  s.-s.  7. 
^Alta.  2   (0). 
•  Supra. 
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In  order  to  realize  his  security  the  execution  creditor,  as  an 
encumbrancee,  can  avail  himself  of  the  procedure  set  up  by 
the  Acts  for  the  sale  of  lands  secured  by  mortgages  and 
encumbrances.  Both  Acts  contemplate  sales  by  sheriffs,  how- 
ever, but  neither  confers  on  those  officers  any  powers  in  that 
respect,  assuming  that  they  have  already  received  them 
from  other  sources.  An  execution  creditor  is  thus  free  to 
elect  to  proceed  under  the  Acts  or  leave  the  sale  to  the 
sheriff. 

The  result  of  a  certificate  of  title  having  been  made  sub- 
ject by  implication  to  a  writ  of  execution  has  already  been 
considered.*  The  implication  has  no  effect  at  all  in  Alberta 
since  it  is  of  a  registered  writ,  but  in  Saskatchewan  it  makes 
the  execution  register  part  of  the  Eegister  proper. 

It  has  also  been  seen  ^  that  the  provision  that  a  certificate 
of  title  is  not  to  be  issued  nor  a  transfer  or  other  instrument 
executed  by  the  debtor  to  be  "  effectual,"'  save  "  subject  to 
the  rights  of  the  execution  creditor  under  the  writ,"^  is 
equally  wanting  in  practical  consequences  to  the  transactions 
of  persons  dealing  with  the  execution  debtor  in  reliance  on 
the  register.  If  the  writ  has  been  registered  the  pro- 
vision is  superfluous.  If  not  registered,  and  since  any- 
one dealing  with  the  execution  debtor  in  reliance  on  the 
register  must  have  received  actual  notice  of  an  unregistered 
writ  of  execution  before  he  can  be  affected  by  it,  and  then 
only  if  his  conduct  imputes  fraud  when  he  ignores  the  notice 
received,  whatever  rights  an  execution  creditor  may  have  are 
unenforceable  against  such  a  person  unless  his  transaction 
has  been  vitiated  by  fraud. 

A  writ  of  execution  is  made  binding  on  "  all  the  lands  "^ 
or  the  "  land  "  simply  of  the  debtor.^  Both  the  Saskatche- 
wan and  Alberta  Acts  define  "land"  in  identical  terms;  it 
is  to  include  not  only  land  in  its  ordinary  and  popular  sense, 
but  also  every  kind  of  estate  or  interest  in  land,  legal  or 

*  The  Register,  Registration  and  Priority,  supra. 

'  Ibid. 

«Sask.  149  (3)  ;  Alta.  77. 

'Sask.  149  (2). 

»Alta.  877. 
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equitable.^  As  a  consequence,  a  writ  of  execution  might 
seem  at  first  sight  to  bind,  under  the  Alberta  Act,  as  formerly 
under  the  act  in  force  in  Saskatchewan  up  to  1917,^°  every 
legal  and  equitable  estate  or  interest  in  land  which  the  debtor 
proved  entitled  to.  It  was  decided,  however,  in  Canadian 
Pacific  Rhj.  Co.  v.  Silzer,^  that  a  writ  only  binds  lands  of 
which  the  debtor  is  the  registered  owner;  and  the  present 
Act  of  iSaskatchewan  has  been  amended  to  read  accordingly.^ 
A  writ  does  not,  therefore,  bind  the  equitable  interest  in  land 
of  which  the  execution  debtor  is  a  purchaser  without  regis- 
tered title.  But  if  the  execution  debtor  proves  to  have  an 
equitable  interest  of  any  kind  and  also  to  be  registered  as 
owner  of  it,  then  the  significance  of  the  word  '"  land  "  is  at 
once  expanded  to  include  an  ec^uitable  estate  or  interest. 
Consequently,  in  the  case  just  cited,  had  the  purchaser  regis- 
tered a  caveat,  the  register  would  have  shown  that  he  was 
the  claimant  to  an  equitable  interest  in  the  land  against  the 
title  to  which  the  caveat  had  been  registered,  and,  if  the 
claim  were  valid,  the  legal  owner  of  the  interest  as  from  the 
date  of  the  caveat's  registration.  In  short,  he  would  have 
been  the  registered  owner  of  his  equitable  interest.  So  too, 
a  cestui  que  trust  who  protects  his  equitable  estate  by  the 
same  means  is  the  registered  owner  of  that  estate.  For  it  is 
the  intention  of  the  Acts  to  confer  the  same  kind  and  degree 
of  security  upon  all  persons  who  acquire  either  proprietary 
rights  or  mere  interests  in  land  and  enter  them  in  the  reg- 
ister.^ 

Besides  the  cases  of  a  purchaser  and  a  cestui  que  trust 
there  is  that  of  a  vendor  who  has  sold  a  property  but  has  not 
transferred  the  title  to  it  and  still  has  to  receive  some  of  the 
purchase-money.  Applying  the  conclusion  just  reached — 
that  a  writ  of  execution  once  in  a  registrar's  hands  biuds  land 
and  every  kind  of  interest,  legal  or  equitable,  in  land  of 
which  the  debtor  is  the  registered  owner — to  the  conflicting 
decisions  in  Saskatchewan  and  Alberta,  it  would  follow  that 

»Sask.  2  s.-s.  1;  Alta.  2   (a). 

"R.  S.  S.  1909,  c.  41,  s.  lis   (2). 

^3  S.  L.  R.  162. 

^Sask.  149   (2). 

^Gihbs  v.  Messer  (1S91),  A.  C.  at  254. 
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Seay  v.  Somerville  Hardware  Co.*  was  rightly  decided  in  so 
far  as  it  was  there  held  that  a  writ  of  execution  did  not  bind 
the  equitable  interest  of  an  unpaid  vendor  who  had  trans- 
ferred the  title  to  the  land  and  was  no  longer  the  registered 
owner;  that  Adanac  Oil  Co.  v.  Stoclcs^  properly  held  a  writ 
to  bind  the  equitable  interest  of  an  unpaid  vendor  who  was 
still  registered  as  owner ;  and  that  Merchants  Bank  v.  Price ' 
and  Traunweiser  v.  Johnson'  were  mistaken  in  holding  that 
it   did   not. 

The  effect  of  a  certificate  of  judgment  in  Manitoba  has 
already  received  some  attention.^     By  virtue  of  the  provi- 
sions of  the  Eeal  Property  Act  and  the  Judgments  Act  a 
registered  certificate  of  judgment  becomes  a  charge  on  the 
judgment  debtor's  property.     Until  registered,  however,  it 
can    work    no    interference  with  the  transaction  of  anyone 
dealing  with  the  debtor  as  registered  owner  of  his  land  in 
reliance   on   the   register   unless    there  has   been  such  actual 
notice  of  the  judgment  to  the  person  so  dealing  as  would 
render  his   ignoring  of  it  equivalent   to   fraud.     But,   as   a 
registered  charge,  the  judgment  debt  acquires  the  character 
of  an  encumbrance.'*     Consequently,  like  a  writ  of  execution 
in  Saskatchewan  and  Alberta,  its  legal  status  undergoes  a 
complete    change.     The    judgment    creditor    is    no    longer 
dependent  on   his    certificate   of   judgment   and   under   the 
necessity  of  applying  to  a  court  for  leave  to  sell  the  property 
charged.     He   is   an   encumbrancee  ^°   with    an   indefeasible 
title  to  an  encumbrance  ranking  for  priority  over  all  later 
registered  interests  and  all  interests  not  registered  and  in  a 
position  to  avail  himself  of  the  simpler  and  more  expeditious 
procedure  provided  by  the  Eeal  Property  Act.     His  inferior 
security  having  merged  in  the  higher  his  former  and  inferior 
remedy  is  superseded  by  his  new  and  superior  one,  for  the 
Eeal  Property  Act  does  not  contemplate  land  being  sold  by 

'  11  A.  L.  R.  201. 

Ml  A.  L.  R.  214. 

«    7  A.  L.  R.  344. 

'  11  A.  L.  R.  224. 

'  See  The  Register,  Registration  and  Priority. 

'Man.  2   (g) . 

"Man.  2  (i). 
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any  other  legal  process  than  that  which  the  Act  itself  sets  up. 
Once  his  certificate  of  judgment  has  been  registered  a  judg- 
ment creditor  is,  apparently,  obliged  to  realize  his  security 
in  the  manner  prescribed  by  the  Act. 

A  recorded  certificate  of  judgment  binds  the  debtor's 
lands."^  The  Judgments  Act  ^  defines  lands  as  including 
"  all  real  property  and  every  estate,  right,  title  and  interest  in 
land  or  real  property,  both  legal  and  equitable  and  of  what- 
soever nature  and  kind  and  any  contingent,  executory  or 
future  interest  therein,  and  a  possibility  coupled  with  an 
interest  in  such  land  or  real  property,  whether  the  object  of 
the  gift  or  limitation  of  such  interest  or  possibility  be  ascer- 
tained or  not,  and  also  a  right  of  entry,  whether  immediate 
or  future  and  whether  vested  or  contingent,  into  and  upon 
any  land."  Thus  it  is  apparently  not  necessary  when  land  is 
held  by  common  law  title  that  the  judgment  debtor  should 
be  registered  owner  of  the  land  for  the  judgment  to  bind 
his  interest;  and  the  interest  may  be  bound  as  against  a  bona 
fide  purchaser  or  mortgagee  since  the  meaning  of  bind  here 
is  different  from  that  which  it  has  in  the  Acts  of  Saskatche- 
wan and  Alberta ;  the  Judgments  Act  having  made  the  bind- 
ing effect  of  a  recorded  certificate  of  judgment  equivalent  to 
that  of  a  charge  created  under  hand  and  seal  having  priority 
from  the  date  of  its  registration.  In  the  Eeal  Property  Act 
"  land  '^  means,  amongst  other  things,  all  estates  or  interests 
in  lands  whether  legal  or  equitable.^  Like  every  other  in- 
strument a  certificate  of  judgment  cannot  affect  any  sort  of 
interest  in  land  of  the  judgment  debtor  so  as  to  be  valid 
against  a  bona  fide  purchaser  or  the  like  transacting  on  the 
register,  until  the  certificate  has  been  registered,  actual 
notice  imputing  fraud  excepted.  Registration  under  the 
Act  implies  a  registered  owner  of  the  estate  or  interest  to  be 
charged.  Consequently,  as  in  Saskatchewan  and  Alberta, 
land  or  an  estate  or  interest  in  land  must  be  registered  in 
the  judgment  debtor's  name  before  it  can  be  charged,  as 
against  any  one  transacting  with  him  on  the  faith  of  the 

*R.  S.  M.  1913.  c.  107,  s.  3;  and  see  Rule  of  Court  739. 
*IUd.,  s.  2  {/). 
'Section  2   (a). 
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register,  witli  the  judgment  debt;  and  the  judgment  debtor 
is  not  only  a  registered  owner  when  a  certificate  of  title 
stands  in  his  name  but  also  when  he  has  registered  a  mort- 
gage or  a  caveat. 

The  similarities  and  differences  between  the  law  and 
practice  in  the  three  provinces  lie  in  the  following  points: 
In  Manitoba  a  certificate  of  judgment  is  registered;  in  Sas- 
katchewan and  Alberta  a  writ  of  execution.  In  Manitoba 
the  binding  effect  of  a  certificate  of  judgment  is  defined  by 
the  Judgments  Act  and  a  recorded  certificate  binds  as  if  it 
were  a  charge  in  writing  created  under  the  hand  and  seal  of 
the  debtor.  In  Saskatchewan  and  Alberta  the  constructions 
put  on  the  word  bind  by  the  English  courts  determine  the 
consequences  of  land  being  bound  by  a  writ  of  execution. 
Thus,  in  the  latter  two  provinces,  a  writ  operates  to  restrict 
the  debtor's  power  of  alienation,  but  not  so  as  to  invalidate 
a  sale  or  a  charge  to  anyone  without  notice  of  the  writ;  a 
person  dealing  in  bona  fide  on  the  faith  of  the  register  fall- 
ing within  this  category.  The  like  result  is  reached  in  Mani- 
toba through  the  fact  that  to  "  record  "  a  certificate  of  judg- 
ment is  the  same  thing  as  to  register  it.  Though  the  Al- 
berta Act  only  makes  a  writ  of  execution  a  charge  upon  the 
debtor's  lands  while  that  of  Saskatchewan  makes  it  a  lien  as 
well,  as  the  Judgments  Act  of  Manitoba  does  a  certificate  of 
judgment,  yet  the  effect  of  these,  different  provisions  is  one 
and  the  same;  and  each  instrument  is  simply  a  charge  in  all 
three  provinces  which  registration  of  the  certificate  or  writ 
converts  into  an  encumbrance  with  the  incidents  attached  to 
such  a  charge  by  their  respective  Land  Titles  and  Real  Pro- 
perty Acts.  The  implication  in  a  certificate  of  title  under 
the  Acts  of  Manitoba  and  Alberta  is  of  a  registered  judg- 
ment, so  that  a  certificate  of  judgment  in  the  one  and  a  writ 
of  execution  in  the  other  is  never  valid  against  a  bona  fide 
purchaser  or  mortgagee  transacting  in  reliance  on  the  reg- 
ister, fraud  apart,  until  either  instrument  has  been  regis- 
tered. In  Saskatchewan,  where  the  implication  is  of  a  writ 
filed,  such  a  writ  binds  as  against  a  purchaser  without  notice. 

It  is  impossible  to  leave  the  subject  of  judgments  and 
writs  of  execution  without  remarking  on  the  conspicuously 
favoured  position  apparently  intended  to  be  given  to  a  judg- 
ment creditor  by  Western  Canadian  legislation ;  a  position 
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without  parallel  elsewhere.  A  Judgment  creditor  is  allowed 
either  to  file  his  writ  in  the  land  titles  office  of  the  registra- 
tion district  within  which  lies  the  bailiwick  of  the  sheriff  to 
whom  the  writ  has  been  delivered  to  levy  execution  under,  as 
in  Saskatchewan  and  Alberta,*  or,  as  in  Manitoba,  in  every 
land  titles  office  within  the  provincial  jurisdiction.^  The 
writ  binds  any  and  all  real  property  of  which  the  debtor  may 
be  registered  owner  at  the  time  of  the  writ's  filing  or  which 
he  may  acquire  during  the  writ's  currency.®  A  writ  can  be 
kept  in  force  for  an  indefinite  period  by  renewal  at  the  end 
of  every  two  years  from  the  date  of  filing.'^ 

The  case  is  quite  otherwise  in  the  Australasian  jurisdic- 
tions. There  a  writ  of  execution  is  explicitly  declared  not  to 
bind  real  property.  This  done  a  writ  is  then  made  binding 
on  land  as  a  charge  after  the  land  has  been  seized  by  the 
sheriff  or, 'in  Queensland  only,  after  the  writ  has  been  reg- 
istered against  the  debtor's  title.  A  writ  is  thus  of  no  use  to 
a  judgment  creditor  until  he  is  able  to  point  to  a  particular 
property  as  owned  by  the  debtor.  If  not  executed  within 
three  months  of  its  registration  a  writ  lapses  so  far  as  it 
has  any  effect  under  the  Torrens  Acts.  None  of  the  Acts 
make  a  certificate  of  title  subject  by  implication  to  a  writ.^ 

In  British  Columbia  a  certificate  of  title  is  subject  with- 
out express  mention  to  writs  of  execution  against  the  regis- 
tered owner;  but  when  a  transfer  or  other  instrument  which 
he  has  executed  is  presented  for  registration  the  registrar 
concerned  sends  the  execution  creditor  a  notice  of  the  trans- 
fer or  other  instrument;  giving  him  a  fixed  time  within 
which  to  file  a  lis  pendens,  failing  which  the  new  certificate 
of  title  is  issued,  or  the  new  registration  is  made  clear  of  the 
writ.^  The  burden  of  proof  is  thus  placed  where  it  should 
be,  on  the  execution  creditor  instead  of  the  registered  owner. 
The  latter  is  not  called  on,  as  in  the  three  Western  Canadian 

*Sask.  149;  1917  (Alta.),  c.  30,  s.  40  s.-s.  5(6). 
'R.  S.  M.  1913,  c.  107,  s.  3. 

*R.  S.  M.  1913,  0.  107,  s.  3;  Sask.  149  (2)  :  Alta.  Lee  v.  Arm^ 
strong   (1917),  3  W.  W.  R.  at  89S. 

'  R.  S.  M.  1913,  c.  107  ;  Sask.  149  (5)  ;  Alta.  77. 

'  Hogg,  pp.  134,  135,  207,  285,  358,  448,  541,  631. 

'R.  S.  B.  C.  1911,  c.  127;  1914  (B.  C),  c.  43,  s.  70  (6). 
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jurisdictions,  to  prove  that  he  is  not  the  debtor,  but  the 
creditor  who  has  filed  the  writ  is  compelled  to  show  that  it 
has  been  filed  or  registered  against  the  person  or  the  land 
actually  liable  for  the  debt. 

There  is  no  implication  of  a  writ  of  execution  in  an  On- 
tario certificate  of  ownership;  and  a  writ  is  without  effect 
against  a  purchaser,  even  with  notice  of  it,  until  entered  in 
the  register.^**  Under  the  English  Land  Transfer  Act  a 
writ  of  execution  (the  writ  of  elegit)  does  not  bind  the  pro- 
perty extended  until  actually  delivered  in  execution;  and  it 
is  not  the  practice  to  register  a  writ  until  after  execution 
levied.^  But  registration  of  a  writ  in  the  Land  Registry  is 
not  registration  against  the  title  to  land  under  the  Act.  In 
order  to  get  a  writ  on  to  the  register  of  titles  a  caution  must 
be  entered.^  In  fact  no  searches  are  made  for  charges  under 
the  Land  Charges  Acts  when  a  property  is  held  by  absolute 
title  ^  because  "  the  precise  language  of  the  Acts  as  to  the 
title  acquired  by  a  duly  registered  purchaser  and  the  lengthy 
enumeration  of  liabilities  to  which  the  land  is  subject  with- 
out these  necessarily  appearing  on  the  register,  seem  to  fur- 
nish a  strong  argument  in  favour  of  the  Acts  being  inter- 
preted as  special  statutes  which  are  not  affected  by  general 
legislation — prior  or  subsequent — imposing  charges  or  bur- 
dens on  land;  such  general  charges  do  not  seem,  as  a  rule, 
to  override  and  be  paramount  to  the  estate  of  the  registered 
proprietor  for  the  time  being."  *  And  the  Irish  Eegistration 
of  Title  Act  compels  a  judgment  creditor  to  specify  the  pro- 
perty to  be  charged  before  he  can  register  his  judgment 
mortgage. 

While  the  legislation  in  the  jurisdictions  mentioned  dif- 
fers in  detail  it  is  consistent  in  requiring  an  execution 
creditor  to  discover  whether  the  judgment  debtor  actually 
owns  any  real  property  and  to  ascertain  what  the  property  is 

'OR.  S.  O.  1914,  c.  126,  s.  62  (1). 

^Judgments  Act,  1864;  Pridean  On  Conveyancincj  (20th  ed.t, 
vol.  I.,  p.  83;  Mather  Sheriff  and  Execution  Law   (2nd  ed.).  p.  128. 

^  Land  Transfer  Act,  1875,  s.  53. 

'  Prideaux  On  Conveyancing  (20th  ed.) ,  vol  .  I.,  1095  ;  Brickdale  & 
Sheldon's  Land  Transfer  Acts,  s.  89. 

*  Hogg,  Ownership  and  Encumbrance  of  Registered  Land,  p.  1G9. 
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before  allowing  him  to  encumber  a  title  with  his  writ.  This 
requirement  accords  strictly  with  the  purpose  of  the  Acts 
governing  the  registration  of  title  in  those  jurisdictions.  It 
is  also  in  accordance  with  the  expressed  and  judicially  deter- 
mined objects  of  the  Western  Canadian  Acts,  which  include 
the  facilitating  of  transactions  in  land  and  security  for  pur- 
chasers and  the  like  transacting  with  registered  owners  in 
reliance  on  their  titles  as  shown  in  the  registers.  An  execu- 
tion creditor  does  not  fall  within  the  category  of  persons 
transacting  on  the  register.  Ignorant  often  whether  the 
individual  with  whom  he  is  dealing  owns  any  real  property, 
and  usually  not  concerning  himself  to  ascertain  whether  he 
does  or  not,  he  deals  in  reliance  on  his  own  estimate  of  his 
customer's  credit  or  honesty.  He  accepts  a  risk.  Not  so  a 
purchaser  or  mortgagee  transacting  on  the  faith  of  a  register. 
He  deals  with  a  definitely  ascertained  property  on  the 
strength  of  a  particular  guaranteed  title,  and  the  Acts  gov- 
erning his  transaction,  in  so  far  as  it  is  concerned  with  the 
title,  aim  at  eliminating  the  element  of  risk  altogether.  Given 
an  ordinarily  careful  purchaser  or  mortgagee  the  transac- 
tion proceeds  from  start  to  finish  on  a  basis  of  assured  cer- 
tainty. It  is  the  purpose  of  the  Acts  to  create  that  certainty 
for  persons  concerned  in  transactions  in  land.  They  are  not 
proposed  for  the  relief  of  creditors.  If  any  advantage  can 
incidentally  be  conferred  on  such  without  militating  against 
the  attainment  of  the  objects  of  the  Acts  there  is  every  reason 
for  its  being  given.  But  the  protection  which,  at  first  sight, 
would  seem  to  have  been  afforded  to  judgment  creditors  does 
militate  against  the  achievement  of  the  purposes  of  the  Acts. 
It  embarasses  instead  of  facilitating  transactions  in  land.  It 
compels  anyone  dealing  with  a  registered  owner  to  extend  his 
investigation  of  title  beyond  the  register.  By  imposing  this 
obligation  it  violates  a  fundamental  principle  of  the  Acts 
that  a  person  transacting  in  reliance  on  the  register  can 
wholly  ignore  all  unregistered  instruments  of  which  he  has 
not  received  actual  notice  the  disregard  of  which  would 
amount  to  fraud. 

In  point  of  fact  much  of  the  legislation  on  the  subject  of 
judgments  and  executions  represents  legal  ideas  of  nigh  a 
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hundred  years  ago.  Both  the  language  and  terms  of  parts 
of  the  Judgments  Act  of  Manitoba  are  taken  from  the  Eng- 
lish Judgments  Act  of  1838.  That  statute  made  a  judgment 
which  had  been  entered  up  binding  on  a  judgment  debtor's 
property  of  every  kind,  present  and  future,  as  if  he  had 
agreed  in  writing  to  charge  it  under  his  hand  and  seal. 
Clearly  a  rule  of  that  sort  did  not  tend  to  facilitate  the  trans- 
fer of  land.  As  part  of  the  unceasing  movement  towards 
simplicity  of  procedure  the  Judgments  Act  of  1864  prevented 
a  debtor's  property  from  becoming  bound  until  it  had  been 
delivered  in  execution.  The  Land  Charges  Act  of  1900  ex- 
tended this  provision  by  enacting  that  land  should  not  be 
bound  until  a  writ  had  been  registered;  and  the  practice  of 
the  Eegistry  Office  is  only  to  register  a  writ  after  the  sheriff 
has  made  his  return  to  it.  In  short,  the  old  notion  that  it 
was  a  proper  and  reasonable  thing  to  allow  a  judgment  credi- 
tor to  charge  all  the  property,  present  and  future,  of  the 
debtor  without  specifying  the  property  charged  has  been 
wholly  abandoned  and  now  he  not  only  has  to  ascertain  it 
but  also  to  have  it  extended  by  the  sheriff,  and  must  register 
the  writ  with  the  sheriff's  return  before  the  judgment  debt 
becomes  a  charge  on  the  property.  And  if  the  charge  is  to 
be  rendered  valid  as  against  a  purchaser  of  registered  land 
a  caution  based  on  the  writ  must  be  entered  in  the  register. 

Happily,  however,  the  provisions  which  seem  at  first  sight 
to  divert  the  Acts  from  their  proper  end  of  meeting  the  con- 
venience of  owners  of  land  and  of  persons  concerned  with 
transactions  in  land  and  to  make  them,  in  part  at  least,  a 
means  for  the  relief  of  judgment  and  execution  creditors  do 
not  achieve  that  purpose  except  in  Saskatchewan.  The  gov- 
erning aim  of  limiting  the  investigation  of  title  and  estate 
to  a  single  register  still  remains  unfrustrated  in  Manitoba 
and  Alberta.  But  a  judgment  or  execution  creditor  is  en- 
abled to  obtain  a  proper  and  substantial  aid  in  the  recovery 
of  his  debt  from  a  debtor  possessed  of  real  property.  In  the 
place  of  a  mere  judgment  security  he  can  get  a  charge  or 
encumbrance  with  indefeasible  title  and  priority  from  the 
date  of  registration  of  his  certificate  of  judgment  or  writ  of 
execution.     But  he  must  first  register  the  one  or  the  other, 
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and  that  he  cannot  do  until  he  is  able  to  point  a  property 
of  which  the  debtor  is  registered  owner.  In  two  out  of  the 
three  provinces,  therefore,  a  purchaser  or  mortgagee  trans- 
acting with  a  registered  owner  on  the  faith  of  the  register 
is  still  left  with  the  protection  and  security  which  it  is  the 
main  object  of  the  Acts  to  create;  can  still  confine  his  ex- 
amination of  title  to  the  vendor's  or  mortgagor's  certificate 
of  title ;  and  need  not  search  for  judgments  or  writs  outside  of 
the  certificate  of  title  but  can  await  the  giving  to  him  of  actual 
notice  of  the  existence  of  such  charges.  A  judgment  or  execu- 
tion creditor,  on  the  other  hand,  cannot  obtain  priority  for  his 
judgment  debt  as  against  such  a  purchaser  or  mortgagee 
unless  his  certificate  of  judgment  or  writ  of  execution  stands 
registered  on  the  execution  debtor's  certificate  of  title  at  the 
time  when  the  purchaser's  transfer  or  the  mortgagee's  mort- 
gage is  presented  for  registration. 


CHAPTER   X. 

The  Transfer. 

A  transfer  was  described  in  Wilkie  v.  Jellett  ^  as  "  little, 
if  anything,  more  than  an  agreement  binding  on  a  vendor, 
for  a  transfer  not  under  seal  would  not,  apart  from  the  Act, 
pass  any  estate,  and  being  a  creature  of  the  Act,  it  can  only 
become  effectual  to  pass  the  estate  when  it  has  been  regis- 
tered. .  .  .  There  is  no  difference,  in  reality,  between 
the  position  of  a  purchaser  who  has  paid  the  purchase  price, 
but  has  not  received  his  transfer,  and  a  purchaser  in  posses- 
sion of  his  transfer,  except  that  the  latter  is  in  a  position  to 
complete  his  title  at  once,  while  the  former  has  still  to  obtain 
his  transfer  and  possibly  to  bring  an  action  for  specific  per- 
formance in  order  to  do  so."  Later  comments  have  been  in 
much  the  same  sense.  It  has  been  said,  for  example,  that 
"  the  practical  effect  of  a  transfer  is  nothing  more,  or,  at  all 
events,  little  more  than  a  mere  order  to  the  registrar  by  the 
holder  of  the  registered  title  to  transfer  the  title  to  some- 
body else  " ;  and  again,  that  "  it  does  little  more  than  would 
be  done  by  a  letter  from  the  transferor  to  the  transferee 
running,  '  I  intend  to  transfer  my  legal  estate  in  this  land 
to  you.'  "  ^  It  has  even  been  described  as  the  equivalent  of  a 
mere  quit  claim  deed,  because  what  the  transferor  declares 
to  transfer  is  "  all  his  estate  and  interest  in  the  said  piece  of 
land,"  and  "  there  is  nothing  specifying  what  that  estate  and 
interest  consists  of  "  f  although  the  very  first  thing  a  trans- 
feror has  to  do  in  a  transfer  is  to  describe  the  nature  of  the 
estate  or  interest  he  has  in  the  land  which  he  is  about  to 
transfer.* 

A  transfer,  if  ever  nothing  more  than  an  order  to  a 
registrar  to  transfer  a  title,  is  such  only  when  the  transferor 

•  2  Terr.  L.  R.  at  149. 

^  Arnot  and  Smith  v.  Peterson,  4  A.  L.  R.  324 ;  Franz  v.  Hansen, 
12  A.  L.  R.  at  413. 

^Bennett  v.  Gilmour,  16  M.  L.  R.  at  311. 

*  See  the  statutoiy  forms  in  the  schedules  to  the  Acts,  and  s.  86  of 
the  Act  of  Manitoba,  and  s.  48  of  that  of  Alberta. 
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himself  registers  the  transfer  and  receives  the  new  certificate 
of  title  for  delivery  to  the  purchaser  under  a  condition  of 
sale  similar  to  that  which  ordinarily  governs  the  conveyance 
of  land  held  by  common  law  title,  namely,  a  deposit  having 
been  made,  the  balance  of  the  purchase-money  is  paid  against 
delivery  of  an  executed  conveyance  and  the  title  deeds.  .Such 
a  condition,  however,  never  or  rarely  obtains,  the  almost 
invariable  practice  being  for  a  purchaser  to  pay  the  balance 
of  the  price  against  delivery  of  a  transfer  only.  This  custom 
makes  the  transfer  something  quite  different  from  an  order 
to  the  registrar.  A  purchaser  who  has  fully  performed  his 
contract  of  sale  is  in  a  position  to  call  for  a  conveyance  of 
the  legal  estate  from  the  vendor  and  this  right  is  an  equit- 
able estate  or  interest  in  the  land.^  A  purchaser  with  a 
transfer  is  in  a  position  to  demand  a  certificate  of  title  from 
a  registrar  and  this  must  also  be  an  equitable  estate  or  inter- 
est; and  a  better  one  than  the  first  because  a  registrar  has  no 
alternative  but  to  comply  with  the  demand  while  a  vendor 
can  conceivably  force  the  purchaser  into  a  suit  for  specific 
performance.  An  equitable  estate  can  be  created  without 
the  use  of  any  particular  ceremony  or  form  of  words  pro- 
vided the  estate  is  expressed  in  writing  and  the  writing  is 
signed  by  the  person  whom  it  is  to  charge  so  as  to  satisfy 
the  requirements  of  the  Statute  of  Frauds.®  Consequently  a 
transfer  from  a  registered  owner  is  an  instrument  creating 
an  equitable  estate  or  interest  in  favour  of  the  transferee. 
When  this  transferee,  instead  of  registering  the  transfer 
gives  another  to  a  second  transferee,  as  frequently  happens, 
either  as  equitable  owner,'^  or  as  entitled  to  become  registered 
owner,^  such  a  transfer  is  an  instrument  passing  an  equit- 
able estate  or  interest,  for,  "  although  in  the  transfer  of 
equitable  estates,  is  is  usual  in  practice  to  adopt  conveyances 
applicable  to  the  legal  estate  .  .  .  this  is  never  neces- 
sary.   If  writing  is  used  and  duly  signed,  in  order  to  satisfy 

=  London  d  S.  W.  Rly.  v.  Gomm  (1882),  20  Ch.  D.  562. 

'Williams,  V.  d  P.   (2ncl  ed.),  p.  100. 

'S'ask.  74  and  2,  s.-s.  2;  Alta.  48  and  2   (h) . 

*  Man.  Practice.  The  general  description  "  entitled,  etc.,"  is  not 
regarded  as  essential,  however,  and  is  not  always  used.  For  an  ex- 
I)lanation  see  infra. 
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the  Statute  of  Frauds,  and  the  intention  to  transfer  is  clear, 
any  words  will  answer  the  purpose."'  '•'  In  short,  a  transfer  is 
a  conveyance  of  an  equitable  estate  in  such  form  as  to  enable 
the  transferee  to  convert  the  equitable  into  the  legal  estate, 
or  to  get  in  the  legal  estate,  by  simply  registering  the 
transfer. 

Although  section  eighty-six  of  the  Eeal  Property  Act  of 
Manitoba  only  empowers  a  registered  owner  to  execute  a 
transfer  such  an  instrument,  though  executed  by  one  who 
is  not  the  registered  owner  of  the  land  transferred  at  the 
time  of  execution  of  the  transfer,  can  be  registered.  A  sup- 
port for  the  practice  sometimes  given  is  that  a  transfer 
"  speaks  "  from  the  date  of  its  registration.  The  analogy 
suggesting  this  explanation  is  obviously  that  of  a  will  which 
"  speaks  "  from  the  date  of  the  testator's  death.  But  what 
does  "  speak "  in  that  connection  mean  ?  Simply  that  no 
disposition  of  the  testator's  property  has  been  made  by  the 
will  until  the  testator  has  died ;  he  having  been  free  in  the 
interval  between  his  death  and  signing  of  his  will  to  ali- 
enate all  his  property  and  leave  nothing  for  the  will  to  dis- 
pose of,  and  that  without  any  recourse  in  the  beneficaries 
under  it.  A  transferor  who  has  signed  and  delivered  a 
transfer  has  no  such  right.  He  is  only  free,  while  the  trans- 
fer remains  unregistered,  to  commit  fraud  by  disposing  of 
the  property  to  anyone  dealing  bona  fide  and  without  notice 
of  the  transfer ;  and  in  such  case  the  transferee  can  sue  for  re- 
covery of  the  purchase-money  and  damages.  The  rule  that  no 
instrument  can  pass  an  estate  or  interest  in  land  until  regis- 
tered is  intended  for  the  protection  of  persons  transacting  on 
the  register.  Otherwise  all  instruments,  though  unregis- 
tered, have  their  ordinary  legal  consequences.  An  unregis- 
tered transfer  is  a  valid  conveyance  of  an  equitable  estate 
and  it  "  speaks  "  as  to  the  conveyance  of  that  estate  from  the 
date  of  its  execution.  'Consequently  it  is  certainly  vocal  in 
regard  to  one  matter  at  least  before  it  has  been  registered 
while  a  will  preserves  an  absolute  silence  until  the  testator 
has  died.     Although  section  eighty-six  authorises  the  execu- 

MVilliams,  V.  c6  P.    (2ud  ed.),  p.  191. 
L.T.— 12 
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tion  of  a  transfer  by  a  transferor  who  is  also  registered 
owner  of  the  property  about  to  be  transferred  and  not  by  any 
one  else,  the  maxim  expressio  unius  exclusio  alterius  is  one 
of  very  limited  application.^"  There  is  no  reason  to  suppose 
an  intention  to  deprive  equitable  owners  of  capacity  to  give 
equitable  assurances  which  can  be  registered  by  the  trans- 
ferees. To  allow  them  to  do  so  facilitates  the  transfer  of 
land  and  so  assists  in  the  attainment  of  one  of  the  objects 
of  the  Act.  Xo  objection  exists  in  principle  to  transfers 
being  given  by  persons  who  have  not  yet  become  registered 
owners.^  The  balance  of  convenience  is  in  favour  of  their 
being  permitted  to  do  so.  All  of  which  constitutes  sufficient 
justification  for  the  practice  without  resorting  to  a  somewhat 
defective  analogy. 

Since  a  transfer  is  an  equitable  assurance  defeasible  only 
by  fraud  in  the  registered  owner  the  implications  of  the 
position  are  worth  noting  because  they  tend  to  clarify  ideas 
regarding  the  possibilities  of  conveyancing  under  the  Acts. 
It  is  no  unfrequent  occurrence  in  practice  for  an  applicant 
for  a  certificate  of  title  to  lodge  a  series  of  transfers  with  an 
interval  of  several  years  between  the  first  and  the  last  and, 
the  last  being  to  himself,  he  secures  without  difficulty  his 
registration  as  owner.  In  other  words,  perfectly  valid  con- 
veyancing can  go  on  outside  of  the  register  recognizing  its 
existence  only  to  the  extent  of  using  the  statutory  forms. 
It  is  possible,  however,  greatly  to  expand  the  existing  practice. 
Circumstances  can  easily  be  imagined  under  which  the  title  to 
land  might  be  validly  conveyed  from  individual  to  indi\idual 
for  a  century  without  registration  of  a  single  document  and 
the  person  entitled  to  the  legal  or  registered  estate  at  the  end 
of  that  period  applying  for  a  certificate  of  title  and  obtaining 
one.  A  registered  owner  dies  having  devised  the  registered 
land  by  will  to  his  son  who  is  also  sole  executor.  The  son 
proves  the  will,  signs  the  usual  application  for  transmission, 
executes  a  transfer  to  himself  as  devisee  and  dies  without 
havinor  registered  himself  as  owner.  Under  his  will  his  son 
is  sole  executor  and  devisee  and  he,  in  turn,  takes  out  pro- 

'"  See  chapter  on  Wilkie  v.  Jellett,  supra. 

^  Thorn.    Canadian    Torrens   Systcni,   p.  231,  citing  Hogg,   p.  912. 
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bate  and  executes  a  like  application  and  like  transfer  to  him- 
self as  devisee.  He  dies,  too,  having  left  a  will  in  favour  of 
his  son  similar  in  terms  to  those  of  his  father  and  grand- 
father, and  this  son — the  third  generation  of  devisees — hav- 
ing proved  the  will  and  wishing  to  make  his  title  quite  secure, 
lodges  the  duplicate  certificate  of  title,  the  probates,  the  ear- 
lier applications  for  transmission  and  transfers,  with  an 
application  by  himself  and  a  transfer  to  himself  as  devisee. 
He  would  be  entitled  to  be  registered  as  owner  and  receive  a 
certificate  of  title  accordingly.  Further,  not  once  but  sev- 
eral times  in  the  course  of  the  century  each  successive  owner 
might  have  raised  short  loans  from  the  local  bank  to  finance 
his  crop  or  purchases  of  stock,  securing  the  loans  by  deposit 
of  the  duplicate  certificate  of  title  or  of  the  certificate  and  a 
transfer  in  favour  of  the  bank,  with  the  intermediate  docu-, 
ments  of  title,  all  of  them  having  been  returned  to  the  then 
owner  as  each  loan  had  been  paid  back. 

The  situation  thus  obtaining  resembles  closely  that  de- 
scribed in  Capital  and  Counties  Bank  v.  Rhodes/  which  was 
concerned  with  the  rights  of  a  registered  proprietor  under  the 
English  Land  Transfer  Acts.  A  part  of  the  judgment  of 
Cozens-Hardy,  L.  J.,  reads :  "  Notwithstanding  that  the  land 
has  become  registered  land  it  may  still  be  dealt  with  by  deeds 
•having  the  same  operation  and  effect  as  they  would  have  had 
if  the  land  were  unregistered,  subject  only  to  the  risk  of  the 
title  being  defeated  ...  by  the  exercise  of  the  statu- 
tory powers  of  disposition  given  to  the  registered  proprietor 
against  which  the  mortgagee  must  protect  himself  by  notice 
on  the  register.  .  .  .  The  legal  estate  will  pass  on  any 
conveyance  on  sale  without  registration.  .  .  .  There  is 
no  necessity  for  any  change  to  be  made  in  the  register  of  pro- 
prietors. Conveyancing  may  proceed  just  as  if  the  Acts  of 
1875  and  1897  had  not  been  passed.  Self-interest  and  the 
desire  for  security  will  doubtless  induce  persons,  whether 
purchasers,  or  mortgagees,  or  lessees,  to  make  use  of  the  reg- 
isters. But  the  legal  operation  and  effect  of  common  law 
assurances  will  remain  untouched  by  want  of  registration." 
The  legal  estate  cannot,  of  course,  pass  under  the  "Western 

'  (1903),  1  Ch.  631. 
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Canadian  Acts  without  registration.  But  that  conceded  and  if 
equitable  estate  be  read  for  legal  estate  and  instruments  creat- 
ing equitable  rights  for  conveyances  and  common  law  assur- 
ances the  description  fits  the  situation  exactly.  The  Acts  no- 
where expressly  impose  on  a  transferee  the  obligation  of  regis- 
tering his  transfer  nor  on  a  mortgagee  the  obligation  of  regis- 
tering his  mortgage.  The  indirect  compulsion  exerted  through 
the  penalty  which  they  exact  for  omission  to  register  by  provid- 
ing that  an  estate  or  interest  in  land  cannot  be  acquired  save 
by  registering  the  instrument  conveying  the  estate  or  creating 
the  interest  is  only  intended  to  be  imposed  upon  the  holder 
of  an  unregistered  instrument  when  he  claims  against  any- 
one who  had  dealt  with  the  registered  owner  in  reliance  on 
the  register  and  who  has  registered  his  transfer  or  mortgage 
or  other  instrument.  An  equitable  estate  therefore  can  be 
transferred  Avithout  registration  of  the  instrument  of  trans- 
fer. There  is  no  necessity,  in  order  to  the  transfer,  for  any 
change  to  be  made  in  the  register.  Such  a  transaction  is 
only  subject  to  the  risk  of  the  equitable  title  being  defeated 
through  exercise  of  the  statutory  powers  of  disposition  given 
to  the  registered  owner  to  avail  himself  of  which  would  be  a 
fraud  on  the  owner  of  the  equitable  estate.  Purchasers  and 
others  dealing  with  a  registered  owner  will  be  moved  to  reg- 
ister their  instruments  by  self-interest  and  a  desire  for  secur- 
ity rather  than  because  they  cannot  otherwise  obtain  title  to 
any  estate  at  all. 

In  point  of  fact  a  great  deal  of  conveyancing  outside  of 
the  register  does  actually  go  on.  Transfers  have  already 
been  alluded  to.  A  purchaser  of  land  under  an  agree- 
ment of  sale  payable  in  instalments  acquires  an  equit- 
able estate  in  the  purchased  property  proportionate  to 
the  amount  of  purchase-money  paid.^  If  he  transfers  his 
interest  to  a  third  party  this  transaction  is  ordinarily  and 
quite  properly  described  as  an  assignment  of  the  contract. 
But  from  the  point  of  view  of  the  Acts  it  is  a  conveyance  or 
transfer  of  an  equitable  estate  outside  of  the  register.  Apart 
from  other  considerations  the  form  of  assignment  used  of 
itself  proves  the  view  of  the  Acts  to  be  the  right  view.     An 

'  See  chapter  on  A  Vendor's  Interest  in  the  Property  Sold, 
supra. 
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assignment  is  in  form  a  deed  under  seal.  The  grantor,  usu- 
ally described  either  as  "  the  part}'  of  the  first  part "  or  "  the 
assignor,"  employs,  with  some  superfluous  verbiage,  the 
essential  words  of  grant  —  "  doth  grant."  And  he  grants  "  all 
his  estate,  right,  title,  interest,  claim  and  demand '"  in  the 
land,  "  to  have  and  to  hold  unto  and  to  the  use  of  "  the 
grantee,  who,  in  turn,  is  described  either  as  "the  party  of 
the  second  part "  or  "  the  assignee."  In  witness  of  all  of 
which  the  parties  "  set  their  hands  and  seals  "  to  the  assign- 
ment. Such  a  document  is  obviously  a  conveyance  in  com- 
mon law  form  of  an  equitable  estate  in  land.  It  is  quite  a  usual 
thing  for  an  agreement  of  sale  to  pass  through  several  hands 
before  being  paid  in  full  and  a  transfer  given  to  the  last 
assignee.  Eegarded  from  the  standpoint  of  the  law  of  con- 
tract the  intermediate  transactions  are  so  many  assignments 
of  an  agreement.  Looked  at  from  the  point  of  view  of  the 
Acts  they  are  equitable  assurances  of  equitable  estates  in 
land  and  if,  as  so  commonly  happens,  none  of  them  is  pro- 
tected by  a  caveat,  they  take  place  off  the  register.  In 
other  words,  they  represent  so  much  conveyancing  outside  of 
the  register,  conveyancing  which  is  perfectly  valid  save 
against  the  fraud  of  the  registered  owner. 


CHAPTEK  XI. 

The  Registered  or  Statutory  Estate, 

It  has  been  claimed  for  the  Torrens  System  that  it  "  must 
be  regarded  as  an  entirely  new  system  of  conveyancing  and 
real  property  law.^  Proprietary  and  other  rights  in  land 
under  the  system  have  been  classified  into  rights  which  go 
with  the  "  registered  estate,"  equitable  "  rights,"  and  those 
which  may  be  styled  "  inherent  rights."  ^  When  looked  into, 
however,  all  these  rights  prove  to  be  such  as  have  been  exer- 
cised and  enforced  for  centuries  and  nothing  appears  to 
have  been  gained  by  giving  them  new  appellations.  But  the 
claim  of  novelty  is  principally  supported  by  pointing  to  the 
character  of  the  estate  of  a  registered  proprietor  under  the 
system.  He  is  described  in  an  Australian  certificate  of  title 
as  "  seised  "  of  an  "  estate  in  fee  simple "  (or  of  "  a  lease- 
hold estate  "),  and  it  is  said  that  the  change  of  nomenclature 
represented  by  the  use  of  the  word  estate  without  the  addi- 
tion of  either  of  the  adjectives  legal  or  equitable  "  marks  a 
real  change  in  legal  outlook  and  theory  and  an  apprecia- 
tion of  its  importance  is  necessary  in  order  to  understand  a 
leading  principle  of  the  Torrens  system  which  may  be  thus 
formulated.  The  estate  in  land  conferred  by  registration 
under  the  system  is  neither  the  common  law  legal  estate  or 
seisin,  nor  the  statutory  seisin  given  by  the  Statute  of  Uses 
.  .  .  nor  the  equitable  estate  of  English  equity  jurispru- 
dence, but  a  new  statutory  estate  which  may  be  described  as 
the  registered  estate."^  Such  a  statement  carries  within  it 
the  seeds  of  comment.  In  the  first  place  the  common  law 
legal  estate — ownership,  dominium  or  proprietas — is,  not,  as 
seems  suggested,  synonymous  or  identical  with  seisin.  A 
discussion  of  what  seisin  has  signified  in  the  history  of  law 
is  not  lightly  to  be  entered  upon,  but  it  may  be  remarked  that 

^Hogg,  p.  710. 

^  Ibid.,  pp.  776,  772  and  805. 

^  Ibid.,    p.   766;   see   also   Thorn,    Canadian    Torrens   System,   pp. 
322  et  seq. 
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"  seisin  is  possession ;  that  is  what  Bracton  says  at  the  out- 
set, that  is  what  Coke  says  at  the  close  of  the  mediaeval 
period";  and,  "in  season  and  (as  the  printed  book  stands) 
out  of  season  also,  he  (Bracton)  insists  that  seisina  or  posses- 
sio  is  quite  one  thing,  dominium  or  proprietas  quite  another. 
He  can  say  with  Ulpian,  Nihil  commune  habet  possessio  cum 
proprietate."  *  The  citation  from  the  Roman  jurisconsult 
may  seem  to  be  pressing  the  analogy  somewhat  strongly  for 
possession  in  English  law  gives  rights  which  make  it  look 
very  like  ownership.  ''  Nevertheless  we  err  if  we  begin  to 
think  of  seisin  as  ownership,  or  any  modiiication  of  owner- 
ship; after  all  it  is  but  possession."^  In  short  the  full  com- 
mon law  legal  estate  is  something  more  than  seisin  because 
it  includes  seisin  and,  for  the  same  reason,  seisin  is  some- 
thing less  than  the  legal  estate. 

Again,  the  seisin  or  statutory  possession  of  the  Statute  of 
Uses  does  not  appear  to  have  been  in  any  wise  different  in 
the  nature  and  extent  of  the  practical  rights  which  it  con- 
ferred on  the  person  who  enjoyed  it  from  the  seisin  or  legal 
possession  of  the  common  law.  What  the  statute  did  was  to 
convert  the  possession  of  the  beneficial  owner  {cestui  que 
use),  which  at  common  law  he  enjoyed  merely  as  tenant  on 
sufferance  of  the  legal  owner  and  trustee  (feofPee  to  uses), 
into  full  seisin  or  legal  possession ;  that  was,  not  to  create  a 
new  kind  of  seisin  comprising  rights  different  to  those  be- 
longing to  the  legal  seisin,  but  to  make  the  beneficial  owner- 
ship of  the  beneficial  owner  equivalent  to  the  sort  of  owner- 
ship which  he  would  have  acquired  through  a  formal  legal 
delivery  of  possession  (feoffment)  by  the  grantor  (feoffor  to 
uses)  direct  to  himself.  But  here,  again,  the  beneficial  owner 
{cestui  que  use)  got  more  than  the  seisin.  The  statute  made 
him  the  legal  owner  to  the  extent  of  his  equitable  estate  in 
the  land." 

Then  as  to  the  registered  estate  being  different  from  "  the 
equitable  estate  of  English  equity  jurisprudence  "  it  is  ma- 
terial to  recall  the  fact  that  equitable  estates  vary  a  great 

*Maitland's   Collected  Papers,  vol.  I.,  pp.  303  and  359. 

'  Ibid.,  370. 

MVilliams,  On  Real  Property    (2nd  ed.),  p.  174. 


184  KEAL    PROPERTY    (LAXD    TITLES)    ACTS. 

deal  in  the  nature  and  number  of  the  rights  which  they  in- 
clude. A  cestui  que  trust  under  a  settlement  of  land  can 
exercise  all  the  rights  of  ownership  almost  without  restric- 
tion. Oil  the  other  hand  the  ownership  of  a  purchaser  who 
has  paid  all  the  purchase-money  but  has  not  got  either  a 
conveyance  or  possession  is  mainly  a  legal  fiction.  Though 
deemed  to  be  the  owner  he  is  incapable  of  exerting  over  his 
property  a  single  right  of  ownership.  The  main  difference 
between  an  equitable  and  a  legal  estate,  apart  from  the  man- 
ner of  the  creation  of  each,  lies  in  the  modes  in  which  equit- 
able and  legal  rights  are  enforced.  But  that  is  a  matter  of 
judicial  j^roeedure  and  not  of  conveyancing,  and  whatever 
changes  the  Acts  have  made  in  the  latter  they  have  not  ex- 
pressly altered  the  former  nor  do  they  appear  to  have  done  so 
by  necessary  implication. 

This  new  registered  estate  is  also  contrasted  with  the 
registered  estate  of  a  registered  proprietor  vmder  the  English 
Land  Transfer  Acts  and  the  case  of  Capita]  c(-  Counties  Bank 
V.  Bhodes  is  said  to  have  decided  that  the  latter  estate  is  not 
properly  an  estate  at  all  but  merely  a  statutory  power  to 
transfer  the  property  by  registered  disposition.^  Neither  of 
these  statements  can  be  accepted  as  correct.  When  land 
within  a  county  to  which  the  Acts  apply  has  been  sold  for 
the  first  time  since  the  county  was  brought  under  the  opera- 
tion of  the  Acts  the  purchaser  cannot  acquire  the  legal 
estate  until  he  has  been  registered  as  proprietor  of  the  land.^ 
Obviously,  when  so  registered,  he  gets  the  legal  estate;  and 
of  the  two  issues  in  the  case  in  question  the  first  was  whether 
the  leasehold  estate  already  held  by  the  purchaser  when  he 
bought  the  freehold  or  legal  fee  simple  had  become  merged 
in  the  latter  after  the  legal  estate  had  passed  to  him  on  his 
becoming  registered  proprietor.  That  part  of  the  decision  is 
not  relevant  here,  however.  The  other  issue  was  whether  a 
registered  proprietor  could  convey  the  legal  estate  to  a  mort- 
gagee by  means  of  a  charge  in  the  statutory  form  in  which 
had  been  inserted  a  conveyance  of  the  property  subject  to  a 
condition   for  redempt'on;   and   it   was   held  that  the   legal 

'Hogg,  p.  767;    (1903),  1  Ch.  631. 
« Section  20,  Act  of  1897. 
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estate  could  be  so  conveyed.  Obviously,  again,  it  must  have 
first  been  in  the  registered  proprietor.  The  statutory  power 
of  a  registered  proprietor  to  transfer  his  property  by  a  regis- 
tered disposition  is  not  declared  to  be  the  sole  constituent 
of  his  estate.  Elsewhere  in  the  judgment  of  Cozens-Hardy, 
L.  J.,  the  same  ])ower  is  spoken  of  as  an  ''  overriding  power," 
and  it  is  said  that  the  transfer  by  registered  disposition  of  a 
registered  proprietor  takes  effect  by  virtue  of  this  overriding 
power  and  not  by  virtue  of  any  estate  in  him.  But,  it  was 
also  held,  having  the  legal  estate,  he  could  convey  it  by  a 
common  law  conveyance,  for,  "  notwithstanding  that  the  land 
has  become  registered  land,  it  may  still  be  dealt  with  by 
deeds  having  the  same  operation  and  effect  as  they  would 
have  had  if  the  land  were  unregistered.  .  .  .  The  legal 
estate  will  pass  .  .  .  without  registration.  .  .  Con- 
veyancing may  proceed  just  as  if  the  Acts  of  1875  and  1897 
had  not  been  passed.''  And  common  law  conveyancing 
takes  effect  by  virtue  of  the  legal  estate  resident  in  the 
grantor.  The  very  essence  of  the  decision  was  that  a  grantee 
of  the  legal  fee  simple,  on  applying  to  bring  the  land  under 
the  Acts,  acquired  on  registration  the  like  legal  estate  and  he 
could  transfer  it  by  a  transfer  in  the  statutory  form  intended 
for  registration  and  by  virtue  of  his  statutory  overriding 
power,  or  could  convey  it  by  a  common  law  conveyance  by 
virtue  of  his  legal  estate,  the  conveyance  not  being  intended 
to  be  registered  but  capable  of  being  protected  by  means  of 
a  registered  caution ;  or,  again,  as  in  this  case,  could  convey 
the  legal  estate  by  a  charge  in  the  statutory  form  with  a 
grant  of  the  fee  added  as  one  of  the  stipulations  which  the 
Acts  allowed  and  the  registrar  would  accept. 

It  was  also  said  in  the  same  case  that  a  registered  pro- 
prietor need  not  have  any  estate  at  all  in  the  land,  a  situa- 
tion due,  intei'  alia,  to  the  terms  of  statutes  which  have  no 
operation  here.  But  the  statement  illustrates  the  fact  that 
the  actual  registered  estate  or  registered  right  of  a  proprietor 
under  the  English  Acts  appears  to  range  from  a  mere  over- 
riding power  up  to  the  full  legal  fee  simple.  But,  whatever 
the  facts,  he  can  convey  to  a  bona  fide  purchaser  his  apparent 
registered  estate  as  disclosed  by  the  register.     A  registered 
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transfer  of  land  confers  on  the  transferee  an  estate  in  fee 
simple  ®  and  of  this  provision  it  has  been  said  that  "  in  the 
absence  of  any  express  reference  in  the  Acts  to  the  legal 
estate  it  seems  probable  that  the  estate  here  conferred  is  at 
least  the  equivalent  of  the  legal  estate  except  where  .  .  . 
that  is  vested  in  an  encumbrancer  whose  encumbrance  is 
entered  on  the  Eegister."  ^°  Speaking  of  the  prevalent  prac- 
tice of  transferring  land  by  a  statutory  transfer  accom- 
panied by  a  common  law  conveyance  the  same  authority 
says  :^  "  every  clause  contained  in  the  latter,  as  well  as  a 
conveyance  of  the  legal  estate,  can  be  inserted  in  a  transfer." 
^Compared  with  the  supposed  limitation  of  the  estate  of  a 
registered  proprietor  under  the  English  Land  Transfer  Acts 
to  a  simple  power  of  transfer  by  registered  disposition  it  has 
been  claimed  for  a  registered  proprietor  under  the  Austra- 
lian system  that  he  has  "  a  real  estate,  which  is  not  a  mere 
power  but  is  equivalent  to  the  legal  estate  of  ordinary  con- 
veyancing. This  estate  is,  in  fact,  a  '  composite '  interest 
created  by  the  system  made  up  of  what  is  equivalent  to  both 
legal  and  equitable  estates  under  the  general  law,  and  one 
which  cannot  be  separated  or  analysed  into  '  legal  and  equit- 
able '  as  in  ordinary  English  law."^  This  new  "  composite 
interest  created  by  the  system,"  however,  is  precisely  the 
same  thing  as  the  estate  of  any  one  with  a  common  law  title 
to  the  fee  simple  and  no  outstanding  interests.  He  has  the 
full  legal  and  beneficial  ownership  and  his  estate  cannot  be 
separated  into  legal  and  equitable.  Then,  the  only  circum- 
stances in  which  the  union  of  the  legal  and  equitable  estates 
in  the  registered  proprietor  is  absolutely  assured,  once  his 
certificate  of  title  has  been  issued,  is  when  he  deals  with  a 
bona  fide  purchaser  for  value  who  is  transacting  with  him  in 
reliance  on  that  certificate,  the  register.  This  is  exactly 
the  same  situation  as  was  intended  to  be  created  by  the  Eng- 
lish Acts,  for,  "  when  we  speak  of  '  absolute  ownership '  or 
'  fee  simple  '  we  do  not  mean  that  the  act  of  registration  is 

'  Section  30  of  the  Act  of  1875. 

'"Brickdale  &  Sheldon,  Land  Transfer  Act  (2nd  ed.),  178.     See 
also  pp.  12  and  18. 
=  i5id.,  p.  85. 
'See  Hogg,  supra,  note   (7). 
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to  transfer  what  is  technically  called  the  legal  estate  but  that 
the  registered  owner  shall,  for  all  purposes  of  transfer  to  pur- 
chasers, represent  and  have  power  to  deal  with  all  legal  and 
beneficial  interests.''  But  long  before  the  day  of  Land 
Transfer  and  Torrens  Acts  equity  regarded  a  vendor  as  hav- 
ing power  to  deal  with  all  legal  and  beneficial  interests  when 
transacting  with  a  bona  fide  purchaser  without  notice  of  such 
interests  actually  alienated  but  the  existence  of  which  had 
not  been  disclosed  by  the  deeds  which  it  was  his  duty  to  ex- 
amine;^ to  deal,  that  is,  with  the  very  composite  estate  said 
to  have  been  first  created  by  the  Torrens  system.  In  short, 
the  registered  estate  of  a  registered  owner  under  the  Acts  of 
Western  Canada,  at  all  events,  varies  according  to  circum- 
stances as  the  estate  of  the  owner  of  land  always  has  done. 
Usually  the  registered  estate  is  the  exact  equivalent  of  the 
legal  estate  and  beneficial  estates.  When  the  owner  is  deal- 
ing with  a  purchaser  who  transacts  in  reliance  on  the  estate 
as  disclosed  by  the  register  then,  whatever  the  actual  facts, 
the  registered  estate  is  deemed  to  be  that  which  the  register 
discloses,  which  is  the  same  estate  as  equity  deemed  to  be  in 
a  vendor  dealing  with  a  bona  fide  purchaser  without  notice 
of  outstanding  interests. 

^  Pilcher  v.  Rawlins,  L.  R.  7  Ch.  259. 


CHAPTER  XII. 

A  Vendor's  Respoxsibility  for  Representatioxs  as  to 
Quantities  :   More  or  Less. 

'Since  a  certificate  of  title  is  only  prima  facie  evidence  of 
an  acreage,  a  frontage,  or  indeed,  any  measurement  at  all, 
a  vendor  is  left  with  his  ordinary  responsibility  at  common 
law  or  in  equity  for  any  representations  which  he  makes  to  a 
purchaser  in  regard  to  the  dimensions  of  the  property  which 
he  is  offering  to  sell.  In  view  of  the  not  infrequent  differ- 
erences  between  the  surveyed  and  the  actual  dimensions  of 
land  the  degree  of  variation  either  way  covered  by  the  words 
"  more  or  less  "  and  other  like  expressions  is  worth  knowing 
if  it  can  be  ascertained.  Their  effect  has  been  involved  in 
several  Canadian  decisions  and  there  is  a  comparatively 
recent  one,  Wilson  Lnmher  Co.  v.  Simpson,  decided  in  On- 
tario and  affirmed  on  appeal,^  in  which  their  meaning  was 
considered  at  length.  A  purchaser  of  land  was  suing  for 
specific  performance  with  an  abatement  of  the  purchase- 
money  for  a  deficiency  in  quantity,  the  quantities  having 
been  qualified  by  "  more  or  less."  The  judgment  contains 
some  sweeping  criticism  of  English  law  on  the  subject  and 
asserts  that  it  is  necessary  to  go  to  the  law  of  the  United 
States  in  order  to  find  any  consistent  principles  applicable 
to  such  an  issue.  As  English  law  in  this  particular  is  the 
same  thing  as  the  law  of  \Yestern  Canada,  both  criticism  and 
assertion  invite  attention.  The  judgment  is  also  interesting 
because  it  deals  with  some  other  matters  of  practical  import- 
ance in  transactions  in  land. 

The  case  is  described  in  the  judgment  as  raising  the  fol- 
lowing issue:  "When  a  contract  of  sale  describes  a  lot  as 
having  a  certain  depth,  the  measurement  being  qualified  by 
"  more  or  less,"  and  a  deficiency  in  the  depth  is  proved,  is 
the  purchaser  entitled  to  a  decree  of  specific  performance 
with  a   reduction   of   the   purchase   price   sufficient  to   com-' 

'  22  O.  L.  R.  4,52  ;  23  O.  L.  R.  253. 
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pensate  him  for  deficiency?  And  it  is  stated  that  no  Eng- 
lish or  Canadian  case  had  been  found  or  referred  to  in  which 
the  question  had  been  answered  in  the  affirmative.  In  the 
English  case  of  Kirifj  v.  Wilson  ^  a  lot  had  been  sold  as  hav- 
ing a  depth  of  forty-six  feet,  whereas  the  actual  depth  was 
thirty-three  feet;  and  specific  performance  was  ordered  with 
compensation  for  the  deficiency.  The  only  relevant  differ- 
ence between  that  case  and  Wilson  Lumber  Co.  v.  Simpson, 
is  that  in  the  former  the  measurements  were  not  qualified  by 
"  more  or  less.''  But  the  difference  is  negligible  because  by 
the  overwhelming  weight  of  English  authority,^  followed 
by  some  Canadian  decisions,*  that  expression  is  limited  to 
small  inconsiderable  errors.  It  would  not  have  covered  so 
great  a  deficiency  as  one-third  as  in  King  v.  Wilson,  nor  a 
deficiency  of  over  one-tenth  as  in  Wilson  Lumber  Co.  v. 
Simpson. 

The  general  effect  of  the  conclusions  arrived  at  in  the 
English  cases  in  which  the  meaning  of  the  expression  "  more 
or  less  "  and  similar  expressions  has  been  considered  seems 
quite  clear.  The  cases  reviewed  in  Wilson  Lumber  Go.  v. 
Simpson  are  Hill  v.  Buckley,^  Connor  v.  Potts/'  Portman  v. 
Mill/  Winch  v.  Winchester'^  and  Townsliend  (Marquis  of) 
V.  Standgroom.'-^  Hill  v.  BucMeij  is  the  leading  case  for  the 
principle  of  law  that  when  a  purchaser  of  land  finds  the 
quantity  deficient  he  can  claim  an  abatement  of  the  purchase- 
money  proportionate  to  the  deficiency;^"  but  it  has  no  bear- 
ing on  the  meaning  of  the  words  "  more  or  less,"  since  the 
measurements  of  the  property  which  was  the  subject  of  the 
action  were  not  so  qualified.  Connor  v.  Potts  applied  the 
rule  established  in  Hill  v.  BucMeij  but  decided  nothing  as  to 
the  effect  of  "  more  or  less  "  as  those  words  were  not  inserted 

=  6  Beav.  124. 
' See  infra. 
*  See  infra, 
-n  Ves.  394. 
"  (181)7),  1  I.  R.  524. 
'2  Russ.  570. 
^1  V.  &  B.  375. 
'  6'  Ves.  328. 

">Per  Sir  John  Romilly.  M.R..  Durham  (Earl  of)  v.  Legard 
L.  J.  34  Ch.   (1865),  at  p.  590. 
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in  tlie  particulars.  Winch  v.  Winchester  would  hardly  be 
followed  now.^  Portman  v.  Hill  contains  a  dictum  by  Lord 
Chancellor  Eldon  that  a  clause  in  conditions  of  sale  to  the 
effect  that  the  parties  are  not  to  be  answerable  for  an  excess 
or  deficiency  in  the  quantities  could  not  cover  so  large  a 
deficiency  as  obtained  in  that  case,  namely,  about  one-third. 
In  Townshend  {Marquis  of)  v  Standgroom  there  is  an- 
other dictum  of  the  same  judge  allowing  that  "  more  or  less  '"' 
might  include  "  a  few  additional  acres."  ^  Granting  that  it 
may  have  been  correct  to  say,  as  was  said  in  Wilson  Lumber 
Co.  V.  Simpson  and  in  the  American  cases  which  it  followed, 
that  the  meaning  of  "■  more  or  less  "  and  cognate  expressions 
was  indefinite  in  1812  when  Winclt  v.  Winchester  was  de- 
cided, and  even  as  late  as  1868  when  the  later  American 
decision  was  given,  the  statement  does  not  hold  good  to-day. 
In  a  series  of  cases  concerned  with  sales  upon  conditions,  and 
including  one  with  a  stipulation  that  the  quantities  were  to 
be  taken  as  correct  and  no  compensation  allowed  for  a  de- 
ficiency, "  more  or  less  "  and  expressions  such  as  "  or  there- 
abouts," have  been  regarded  as  covering  only  "  uninten- 
tional ''  and  "  inconsiderable  error," "  "  accidental  slips,"  * 
or  "  small  unintentional  errors  and  inaccuracies."^  Legal 
writers  are  to  the  same  effect.  Addison  states  that  the  words 
will  only  cover  a  "  moderate  excess  or  deficiency  "  f  Leake 
that  they  only  expose  a  purchaser  to  "  the  risk  of  a  slight 
deviation  from  the  quantity  named "  ;'^  Prideaux  that  they 
"  will  cover  only  slight  errors."^  There  is  another  series  of 
cases  which  have  decided  what  quantities  are  not  within  the 
term.  It  does  not  extend  to  a  deficiency  of  one-thirtieth  in 
one  lot  or  an  excess  of  two-sevenths  in  another  bought  at  the 

^Prideaux,  Conveyancing  (22nd  ed.),  P-  46.  note   (s). 
^  6  Ves.  at  p.  341. 

^  Per  Lord  Westbury,  L.C.,  Cordingly  v.  Cheeseborough,  4  De  G.  • 
F.  &  J.  at  p.  385. 

'Per  Sir  G.  J.  Turner.  L.J..  Diiuniock  v.  HaUrtt   (1886).  2  Ch. 
App.  at  29. 

'  Whittemore  v.  Whittemore,  L.  R.  8  Eq.  603. 

"Contracts    (11th   ed.) ,   p.  502. 

'Contracts    (6th  ed.),  p.  228. 

"Conveyancing   (22nd  ed.),  p.  46. 
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same  time."  It  does  not  cover  an  excess  of  one-seventh;"^ 
nor  a  deficiency  of  one-third;^  nor  one  of  a  fifth.-  Most  of 
these  views,  it  has  to  be  pointed  ont,  are  on  the  effect  of 
"  more  or  less ''  when  conditions  of  sale  bind  a  purchaser  to 
acceptance  of  the  quantities  as  stated  in  the  particulars  and 
expressly  exclude  him  from  compensation  for  a  deficiency. 
But  the  opinions  of  Addison  and  Leake  have  relation  to 
open  contracts  as  well.  Obviously  the  same  variations  in 
quantity,  if  occuring  under  open  contracts,  would  be  ex- 
cluded. If  a  purchaser  who  has  agreed  to  accept  quantities 
qualified  by  "  more  or  less  "'  as  correct  and  to  waive  his  right 
to  compensation  for  a  deficiency  can  only  be  regarded  as  hav- 
ing consented  to  forego  that  right  in  the  event  of  an  insigni- 
ficant deficiency  he  cannot  be  held  to  have  agreed  to  more 
than  that  when  he  has  given  no  undertaking  to  accept  state- 
ments of  quantities  as  accurate  nor  made  any  waiver  of  his 
ordinary  right  to  receive  what  he  bargained  for  or  an  allow- 
ance for  a  shortage. 

It  may  be  true,  as  stated  in  Dart  (V.  &  P.  p.  675;  cited 
in  Wilson  Lumber  Co.  v.  Simpson),  that  the  cases  do  not 
clearly  define  the  precise  effect  of  the  expression  "  more  or 
less."  This  inexactitude  seems  inevitable.  There  are  cer- 
tain words  and  terms  which  are  incapable  of  precise  defini- 
tion, fraud  being,  perhaps,  -the  most  conspicuous  example. 
"  More  or  less  "  is  another.  The  courts  have  gone  as  near  as 
their  opportunities  allowed  to  a  definition — that  the  words 
can  only  cover  a  small  deficiency  or  excess;  and  in  the  par- 
ticular cases  which  have  come  before  them  they  have  decided 
what  a  small  deficiency  or  excess  is  not.  The  highest  pro- 
portion has  been  one-third  of  the  whole ;  the  lowest  one- 
thirtieth.  All  authoritative  legal  writers  have  reflected  their 
views.  The  general  result  seems  fairly  definite.  The  rule  is 
clear;  and  each  case  must  be  decided  on  its  own  merits.  A 
deficiency  of  one-tenth,   representing  $1,500  on  a  purchase 

'  Leslie  v.  Thompson.  9  Ha.  267.  This  and  the  other  proportions 
do  not  profess  mathematical  precision,  but  they  are  accurate  enough 
for  the  present  occasion. 

'»  Cross  V.  Eglin,  2  B.  «&  Ad.  at  110. 

^  Portman  V.  Mill,  2  Russ.  570. 

^Whittemore  v.  Whittemore,  L.  R.  8  Eq.  603;  Jacobs  v.  Revell 
(1900),  2  Ch.  858. 
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price  of  $12,000,  and  compelling  the  purchaser  to  modify  his 
original  building  place — as  in  Wilson  Lumber  Co.  v.  Simp- 
son— cannot,  it  would  seem,  come  within  the  rule. 

Detailed  criticism  of  the  two  American  cases  followed 
in  Wilson  Lumber  Co.  v.  Simpson  is  neither  possible  nor 
necessary  but  one  or  two  salient  facts  about  them  may  be 
remarked  on.  Noble  v.  Goggins  ^  was  a  suit  by  a  vendor 
(not  a  purchaser  as  in  Wilson,  etc.,  v.  Simpson)  for  specific 
performance  which  the  purchaser  was  resisting  unless  he 
were  allowed  compensation  for  a  deficiency  of  almost  one- 
half  in  the  quantity.  The  American  court  decreed  specific 
performance  without  compensation..  In  a  jurisdiction  in 
which  English  law  obtains  the  vendor  in  such  circumstances 
could  only  have  got  specific  performance  on  condition  of 
making  compensation  for  the  deficiency.*  Mann  &  Toles  v. 
Pearson,^  which  was  followed  in  Noble  v.  Goggins,  and  is 
there  described  as  the  leading  case  on  the  subject,  though  in 
form  a  common  law  action  on  a  bond  was,  apparently,  in 
effect  a  suit  by  a  purchaser  for  specific  performance  in  the 
shape  of  compensation  (by  way  of  refund)  for  a  deficiency 
in  quantity  discovered  after  he  had  paid  the  purchase  money 
and  received  a  conveyance.  AYhatever  American  law  on  the 
point  may  be  there  is  a  clear  tendency  in  English  law  to 
distinguish  between  the  position  of  a  purchaser  after  he  has 
entered  into  an  agreement  of  sale  and  while  the  agreement  is 
still  executory  and  his  position  after  he  has  paid  his  money 
and  taken  his  conveyance.*'  Consequently  the  decision  in 
Mann  &  Toles  v.  Pearson  could  have  no  relevance  to  the 
issue  in  Wilson  Lumber  Co.  v.  Simpson.  Lastly,  stress  is 
laid  in  Mann  &  Toles  v.  Pearson  on  the  fact  that  Xew  York 
State  had  been  surveyed  into  lots  etc.,  by  the  Government 
and  the  survey  plans  were  available  in  various  public  offices 
for  inspection;  and  these  remarks  are  repeated  in  Wilson 
Lumber  Co.  v.  Simpson,  with  the  additional  observation  that 

^99  Mass.  231. 

*Rufhe)iord  v.  Acton-Adfims   (1915),  A.  C.  8G6. 

=  2  Johns.  .37. 

"  Some  of  the  English  cases  are  referred  to  in  Fostfr  v.  .^tifflcr.  19 
M.  L.  R.  533,  and  Freeman  v.  Calverley,  26  M.  L.  R.  331,  and  the 
inclination  apparently  is  to  accept  the  view  of  the  English  courts. 
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it  would  be  a  novel  thing  to  hold  that  in  such  circumstances 
a  purchaser  was  entitled  to  compensation  for  a  deficiency. 
But  apparently  Wardell  v.  Trenouth  (24  Grant's  Chancery 
Eeports,  p.  465)  had  already  so  held.  Further,  neither  the 
state  of  New  York  nor  the  province  of  Ontario  are  peculiar 
in  the  possession  of  government  or  official  surveys.  The  same 
fact  holds  good  of  the  United  Kingdom.  The  Ordnance 
Survey  was  commenced  in  1791  and  formally  authorised  by 
a  statute  applicable  to  England  and  Scotland  in  1841  (4  &  5 
Vict.  c.  30),  a  separate  act  for  Ireland  being  passed  later. 
The  Ordnance  survey  maps  are  kept  in  the  offices  of  the 
Board  of  Agriculture.  Every  parish  has  its  parish  map; 
and  there  are  the  tithe  maps.  But  it  has  never  yet  been 
held  in  any  case  decided  in  England  that  the  existence  of 
such  maps  was  a  governing  factor  in  or  had  anything  to  do 
with  the  application  of  rules  of  equity  in  suits  for  specific 
performance. 

But,  it  would  seem,  the  statement  of  the  issue  in  Wilson 
Lumber  Co.  v.  Simpson  was  too  narrow.  It  was  said  to  be 
concerned  with  a  deficiency  in  the  depth  of  a  lot.  A  lot  is 
land  just  as  much  as  a  farm  or  a  section  is  land;  and  depth 
is  a  dimension  or  quantity  just  as  much  as  acreage  is  a  dimen- 
sion or  quantity.  Add  that  the  vendor,  though  conspicu- 
ously indifferent  to  accuracy  in  his  representations  of  the 
quantities  of  his  property,  did  not  make  a  wilful  misrepre- 
sentation, then  the  issue,  when  reduced  to  its  simplest  terms, 
appears  to  have  been  this:  When  a  vendor  makes  a  mis- 
representation, though  innocently,  as  to  the  quantity  of  the 
land  he  is  selling,  the  quantity  being  qualified  by  "  more  or 
less,"  can  a  purchaser  enforce  specific  performance  with  an 
abatement  of  the  purchase-money  for  a  deficiency?  The 
deficiency  amounted  to  one-tenth,  representing  a  loss  in  value 
of  $1,500  on  a  purchase  price  of  $12,000.  It  could  not  be 
regarded,  therefore,  as  an  inconsiderable  error  or  a  small 
inaccuracy;  it  was  neither  an  accidental  slip  nor  an  uninten- 
tional error  since  the  statement  as  to  quantities  was  deliber- 
ately made  on  the  strength  of  an  assessment  notice.  Accord- 
ing to  all  the  authorities  already  cited  ^  it  was  too  substantial 

L.T.— 13 
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a  deficiency  to  be  covered  by  the  words  ''  more  or  less."  The 
situation  thus  created  is  then  fully  met  by  the  clear  and  well 
settled  principle  laid  down  in  Hill  v.  Buckley:^  "Where  a 
misrepresentation  is  made  as  to  the  quantity,  though  inno- 
cently, I  apprehend  the  right  of  the  purchaser  to  be  to  have 
what  the  vendor  can  give :  with  an  abatement  out  of  the 
purchase-money  for  so  much  as  the  quantity  falls  short  of."" 
The  decision  in  the  Privy  Council  appeal  Rutherford  v. 
Acton- Adams, '^'^  states  the  principle  anew  and  is  at  the  same 
time  the  latest  pronouncement  on  it.  Viscount  Haldane, 
L.C.,  delivering  the  judgment  of  the  Board  said:  "They 
(the  Board)  have  examined  the  cases  on  the  point  decided 
both  in  this  country  and  in  New  Zealand.  The  result  of  this 
examination  is  to  satisfy  them  that  the  principle  which 
applies  ought  to  be  laid  down  as  follows.  .  .  ."  The 
Lord  Chancellor  first  defines  the  right  of  a  vendor  suing  for 
specific  performance  and  then  proceeds :  "  If  it  is  the  pur- 
chaser who  is  suing  the  Court  holds  him  to  have  an  even 
larger  right.  Subject  to  considerations  of  hardship  he  may 
elect  to  take  all  he  can  get  and  to  have  a  proportionate 
abatement  (for  a  deficiency)  from  the  purchase-money." 
The  principle  was  enunciated  in  almost  identical  terms  in 
Mortlock  V.  Buller,^  as  far  bask  as  1804.  The  origin  of  its 
application  is  described  by  Farwell  J.  in  Rudd  v.  Lascelles.^ 
"In  my  opinion  the  jurisdiction  (of  a  court  of  equity)  to 
enforce  specific  performance  on  a  vendor  where  the  contract 
is  silent  as  to  compensation  .  .  .  probably  first  arose  in 
cases  of  a  small  deficiency  in  the  quantity  of  the  land  sold, 
e.g.,  if  a  vendor  contracted  to  sell  100  acres  and  only  90 
acres,  he  could  not  resist  specific  performance  on  the  ground 
that  the  contract  was  to  sell  100  acres."     It  will  be  observed 

*  Supra. 

*  This  sentence  and  more  is  quoted  in  the  judgment  in  Wilson, 
etc.  v.  Simpson;  and  several  of  the  authorities  cited  here  were  cited 
in  the  appeal  and  presumably  in  argument  at  the  original  hearing. 
Neither  report  contains  the  arguments  of  counsel,  however,  so  it  is 
impossible  to  gather  what  propositions  the  authorities  were  used  to 
support. 

"  (1915),  A.  C.  866. 

'  10  Ves.  at  p.  315. 

'  (1900)   1  Ch.  at  p.  818. 
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that  the  deficiency  taken  as  an  example  was  one-tenth,  almost 
precisely  the  extent  of  the  deficiency  in  the  Ontario  case. 

The  limitation  of  the  issue  in  Wilson  Lumber  Co.  v. 
Simpson  to  the  discussion  of  a  sale  of  a  lot  and  a  deficiency 
in  depth  may  account  for  the  statement  in  the  Judgment  that 
there  were  no  Canadian  cases  in  point.  Had  the  issue  been 
stated  in  terms  of  land  and  quantity  an  authority  would 
have  been  found  in  Wardell  v.  Trenouth  already  cited.^ 
There  the  vendor  had  sold,  inter  alia,  300  acres  more  or  less, 
on  which  there  was  a  deficiency  of  56  acres,  and  the  pur- 
chaser was  declared  entitled  to  a  decree  for  specific  perform- 
ance with  compensation  for  the  deficiency.*  The  view  of 
the  law  which  governed  in  this  decision  coincides  with  that 
expressed  in  the  Western  Canadian  case  of  De  Clerval  v. 
Jones/  where  Beck,  J.,  said,  "  Speaking  generally,  such 
qualifying  expressions,  in  my  opinion,  can  be  taken  to  meet 
the  case  only  of  a  deficiency  to  the  extent  of  a  comparatively 
small  proportion  of  the  stated  quantity  and  certainly  cannot 
be  taken  to  cover  a  deficiency  of  63  acres  out  of  160." 

Wilson  Lumber  Co.  v.  Simpson  is  also  remarkable  for  its 
wide  divergence  from  the  well  settled  views  of  English  law 
concerning  the  responsibility  of  a  vendor  for  the  represen- 
tations which  he  makes  as  to  quantities  and  the  degree  of 
carefulness  in  testing  the  accuracy  of  such  representations 
required  of  a  purchaser  when  entering  into  an  agreement  of 
sale.  The  vendor  in  that  case  admittedly  made  the  repre- 
sentations as  to  quantities  in  reliance  on  an  assessment  notice. 
That  is  to  say,  an  owner  of  land  in  possession,  possessed,  too, 
of  the  title  deeds  of  the  property,  with  maps  and  plans  in  the 
Crown  Lands  department  or  in  registry  offices  open  to  pub- 
lic inspection,®  was  heard  to  say  that,  instead  of  measuring 
the  property  or  consulting  the  title  deeds  or  maps  before  mak- 
ing any  representations  as  to  quantities,   those  representa- 

'  Supra. 

*  The  principle  was  also  applied  in  Allen  v.  Crowe,  S  W.  N.  454, 
decided  after  Wilson,  etc.  v.  Simpson. 

=•  8  W.  W.  R.  300. 

°  Cf.  the  remarks  in  the  judgment  as  to  these  maps  being  avail- 
able for  inspection  by  a  purchaser,  supra. 
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tions  had  been  made  on  the  strength  of  a  notice  which  was 
not  a  document  of  title,  was  never  intended  to  serve  as  the 
basis  of  representations  in  a  sale  of  land,  and  had  been  issued 
by  a  corporate  body  which,  in  so  far  as  it  had  any  interest  at 
all  in  the  measurements  set  out  in  the  notice,  was  interested 
in  making  them  larger  than  they  really  were  and  incurred 
no  penalty  for  so  doing.  On  the  other  hand,  a  purchaser  was 
regarded  as  under  the  obligation  of  verifying  the  vendor's 
representations  as  to  quantities  before  entering  into  the 
agreement.  English  law  allows  no  such  latitude  to  a  vendor 
nor  imposes  any  such  obligation  on  a  purchaser.  In  re 
Arnold  '  Lord  James  observed :  "  Then  it  is  said,  '  if  you 
had  looked  at  the  plan  and  looked  at  the  property  itself,  and 
then  read  the  particulars,  you  must  have  seen  that  there  was 
some  mistake,  and  you  ought  to  have  inquired  and  ascer- 
tained what  that  mistake  was,  and  you  would  have  found  that 
you  were  not  getting  the  whole  of  490  acres  but  only  a  share 
of  it.'  That  is  not  to  my  mind  a  very  acceptable  suggestion 
on  the  part  of  a  vendor.  If  a  man  makes  a  description  cal- 
culated to  mislead,  I  do  not  think  it  well  for  him  to  say,  '  if 
you  had  been  very  careful  you  would  have  found  out  the 
blunder.'  How  was  it  that  he  did  not  himself  find  it  out? 
How  can  the  vendors  be  heard  to  say  that  the  purchaser 
ought  to  have  found  out  for  them  the  very  blunder  which 
they  never  found  out  themselves?"  These  views  are  merely 
a  reiteration  of  those  expressed  in  the  much  earlier  case  of 
Martin  v.  Cotter/  by  Sir  Edward  Sugden,  L.C.  (afterwards 
Lord  St.  Leonards).  "It  is  the  duty  of  the  seller,"  he  says, 
"  to  ascertain  the  correctness  of  the  description  of  the  pro- 
perty sold;  and  he  is  not  at  liberty  to  make  an  inaccurate 
statement  and  then  say  it  was  the  duty  of  the  purchaser, 
before  he  bid,  to  institute  inquiries  and  correct  mistakes  and 
misdescriptions  in  the  particulars.  .  .  .  The  seller  has 
the  means  of  making  a  true  statement;  the  purchaser  is 
ignorant;  he  knows  nothing  further  than  what  the  seller 
represents."  And  a  statement  of  dimensions  by  a  vendor 
implies  actual  measurement.^ 

'L.  R.  14  Ch.  at  p.  281. 

'  (1846),  3  Jo.  &  Lat..  pp.  505  and  507. 

^  Per  Lord  Westbury,  L.C,  Cordinghj  v.  Cheeseborouyh.  snpra. 
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Then  as  to  any  obligation  l3'ing  on  a  purchaser  to  verify, 
at  the  inception  of  a  sale,  a  vendor's  representations  as  to 
quantities,  not  only  is  there  Lord  James'  opinion  just  cited 
that  no  such  obligation  exists,  but  King  v.  Wilson  ^'^  decided 
that  even  when  the  purchaser  was  tenant  in  possession  no 
duty  lay  on  him  to  measure  the  premises  for  himself  but  he 
was  entitled  to  rely  on  the  vendor's  representation  as  to  the 
depth  of  the  lot.  Even  intimate  acquaintance  with  the  pro- 
perty does  not  raise  a  presumption  that  a  purchaser  knows 
its  dimensions/ 

Again,  it  is  stated  in  Wilson  Lumber  Co.  v.  Simpson 
that  the  price  was  a  bulk  sum  and  not  a  sum  per  foot  of 
frontage  on  either  street;  and  that  the  purchaser  did  not 
arrive  at  the  price  by  an  estimate  of  the  value  of  the  pro- 
perty at  so  much  a  foot.  It  is  to  be  supposed  that  these 
facts  were  established  by  the  evidence,  since  the  mere  cir- 
cumstance of  a  bulk  sum  and  not  a  price  per  foot  being  set 
out  in  the  agreement  of  sale  would  not  have  raised  a  pre- 
sumption that  the  price  had  not  been  fixed  by  a  considera- 
tion of  the  number  of  feet  of  frontage.  Hill  v.  Buckley  ~ 
gives  the  rule ;  "  Though  land  is  neither  bought  nor  sold  pro- 
fessedly by  the  acre,  the  presumption  is  that,  in  fixing  the 
price,  regard  was  had  on  both  sides  to  the  quantity."  Leslie 
V.  Thompson  ^  gives  the  effect  of  stating  the  quantities  along 
with  a  lump  sum :  "  The  actual  designation  of  the  number 
of  acres  contained  in  the  lot  negatives  the  presumption  of 
any  intention  on  the  part  of  the  vendors  to  sell  in  the  lump." 
Dart,  Vendors  and  Purchasers,  pp.  675  and  676,  is  to  the 
same  effect,  and  adds  that  in  such  circumstances  the  pur- 
chaser is  entitled  to  compensation  for  a  deficiency.  His 
opinion  is  accepted  in  De  Clerval  v.  Jones,*"  and  in  another 
Western  Canadian  case,  Franz  v.  Hansen,^  where  Walsh,  J., 
says:  "It  surely  requires  no  evidence  to  establish  the  ma- 
teriality of  a  statement  as  to  the  number  of  acres  on  a  farm 

"  Supra. 

^  Dart,  V.  d  P.   (7th  ed.),  p.  676,  and  cases  there  cited. 

^  Slupra. 

^  Supra.    And  see  Connor  v.  Price,  supra. 

*  Supra. 

•  12  A.  L.  R.  406. 
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even  if  it  is  taken  at  a  lump  price,  as  was  the  case  here, 
instead  of  at  a  price  per  acre  based  upon  an  estimated  acre- 
age." 

The  law  on  this  point  seems  worth  inquiring  into  be- 
cause there  appears  to  be  an  impression  that  by  inserting  a 
lump  sum  in  an  agreement  of  sale  instead  of  a  price  per 
acre  a  vendor  avoids  the  possibility  of  being  held  to  have 
sold  on  the  latter  basis.  Some  standard  forms  of  agree- 
ments of  sale  used  to  state  the  price  per  acre  but  none  do  so 
now  it  is  believed.  Ordinarily  the  total  price  and  the  acre- 
age are  given.  Even  if  the  acreage  were  left  out  altogether, 
the  sale  would  still  be  at  a  price  per  acre  because  the  mere 
description  by  section  (or  part)  township,  etc.,  of  the  land 
sold  incorporates  the  township  plan  in  the  agreement,  and 
the  township  plan  always  contains  the  acreage.  In  the  same 
way  the  description  of  a  lot  in  a  sale  agreement  according 
to  a  plan  of  subdivision  incorporates  the  plan  and  so  the 
dimensions  shown  on  the  plan.  In  short,  it  would  seem 
impossible  to  rebut  the  presumption  in  sales  of  land  that 
unsubdivided  land  is  sold  by  the  acre  and  an  urban  lot  at 
so  much  per  foot  of  frontage  save  by  inserting  a  clause  to 
the  effect  that  the  sale  was  for  a  lump  sum  without  regard  to 
quantities.  But  it  is  at  least  doubtbful  whether  such  a 
device  would  invariably  achieve  its  purpose.  It  would 
obviously  be  intended  to  relieve  a  vendor  from  all  responsi- 
bility for  mistakes  in  quantity  and  would  not  be  allowed  to 
work  injustice  to  a  purchaser  since  "  conditions  of  sale 
.  are  always  construed  or  applied  in  such  a  way  as  to 
prevent  the  vendor  from  dealing  unfairly  with  a  purchaser."  ' 

Wilson  Lumher  Co.  v  Simpson  was  affirmed  on  appeal  ^ 
when  it  was  pointed  out  that  the  vendor  had  taken  up  the 
position  that  the  purchaser  could  either  have  the  land  at  the 
stipulated  price  or  withdraw  from  the  contract  and  con- 
cludes: "Clearly  this  is  the  utmost  he  (the  purchaser)  can 
expect."  That  is  equivalent  to  holding  that  the  vendor 
could  rescind  the  contract.  English  equity  would  not  have 
allowed  the  vendor  any  such  right,  for,  "  if  there  be  a  defici- 

"  Per  Lindlev,  L.J.,  Ternj  d-  White's  Contract,  32  Ch  Div.  at  p. 
28. 

'23  O.  L.  R.  2.j3. 
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ency  (whether  of  estate,  area  or  otherwise)  capable  of  assess- 
ment at  a  money  value,  the  purchaser  may  in  equity  exact 
specific  performance  of  the  contract  with  compensation  for 
the  deficiency  provided  this  will  not  prejudice  third  parties 
or  involve  great  hardship  on  the  vendor."  ^  The  deficiency 
was  clearly  capable  of  assessment  at  a  money  value  and  the 
purchaser  had  so  assessed  it;  there  was  no  hardship  in  com- 
pelling a  vendor  to  accept  a  smaller  price  for  a  property 
smaller  than  he  had  represented  it  to  be;  and  no  third  par- 
ties appear  to  have  been  interested  in  the  transaction. 

'Dart,  V.  cC-  P.  (7th  ed.)-  p.  43,  and  cases  there  cited:  Rutherford 
V.  Acton-Adams,  supra;  Terry  &  White's  Contract,  supra. 


CHAPTER  XIII. 

The  Place  of  the  Acts  in  the  Law  of  Real  Property. 

The  claim  has  been  made  for  the  Torrens  System  that  it 
"  must  be  regarded  as  an  entirely  new  system  of  conveyanc- 
ing and  real  property  law."  ^  The  claim  would  seem  to  be  too 
large.  Registration  of  conveyances  is  not  new.  It  was 
first  directed  by  the  Statute  27  Hen.  VIII.  for  bargains  and 
sales  in  order  to  prevent  the  unexpected  secrecy  in  convey- 
ancing made  possible  by  the  Statute  of  Uses;  the  registra- 
tion act  of  Henry  VIII.  being  followed,  after  a  long  interval, 
by  the  Registry  Acts  of  England  and  Ireland  and,  in  Can- 
ada, by  the  various  provincial  Registry  Acts.  The  rule  that 
an  unregistered  instrument  cannot  pass  an  estate  or  interest 
in  land  as  against  a  bona  fide  purchaser  or  the  like  without 
notice  of  the  instrument  is  not  new.  The  result  of  the  rule 
is  to  render  such  an  instrument  void  as  against  a  bona  fide 
purchaser  or  mortgagee,  and  all  the  Registry  Acts  were 
passed  for  the  purpose  of  making  unregistered  deeds  void 
against  deeds  registered  by  bona  fide  purchasers  or  mort- 
gagees. Priority  by  registration  is  not  new;  witness  the 
Registry  Act  of  Ireland  passed  in  the  reign  of  Anne.  The 
equitable  doctrine  of  constructive  notice  was  not  abolished 
for  the  first  time  by  the  Torrens  Acts.  It  had  already  been 
automatically  done  away  with  in  Ireland  by  the  rule  of  prior- 
ity according  to  date  of  registration.  Even  the  guarantee  of 
title  possesses  no  intrinsic  novelty.  It  consists  in  an  under- 
taking to  pay  the  money  value  of  a  defect  in  title  due  to  a 
mistake  or  misfeasance  of  a  registrar.  A  registrar  is  a 
government  official;  and  governments  Imperial,  Dominion 
and  Colonial,  have  for  some  time  accepted  liability  for  loss 
joaused  by  the  acts  or  negligence  of  their  officers. 

The  really  new  thing  about  the  Torrens  System,  at  all 
events  as  adopted  here,  consists  in  the  limitation  of  the  ex- 
amination of  title  and  estate  to  be  made  by  a  purchaser  or 

*  Hogg.  p.  710. 
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mortgagee  or  the  like  to  a  single  muniment  of  title,  the 
registered  owner's  certificate  of  title  with  such  instruments 
as  may  have  been  incoriJorated  in  it  by  reference,  either  in 
the  body  of  the  certificate  or  by  memorials  endorsed,  that  is 
to  say  registered,  on  it.  In  order  that  a  purchaser  or  the 
like  may  not  have  to  go  outside  a  certificate  of  title  it  is 
made  conclusive  evidence  of  the  registered  owner's  title  to  his 
beneficial  estate  or  interest  in  his  property  and  of  the  nature 
or  extent  of  that  estate  or  interest;  and  an  interest  or  estate 
in  the  property  not  recorded  on  the .  certificate  is  not  to  exist 
for  a  purchaser  or  anyone  else  transacting  with  a  registered 
owner  in  reliance  on  his  certificate  of  title  unless  such  actual 
notice  of  the  interest  has  been  received  as  to  ignore  its  exist- 
ence would  amount  to  a  fraud  upon  the  holder  of  it. 

This  ] imitation  is  intended  for  the  relief  and  protection 
of  all  persons  dealing  with  registered  owners  pre-eminent 
amongst  whom  are  purchasers  and  mortgagees.  But  in 
order  properly  to  appraise  the  effect  of  the  introduction  of 
the  Torrcns  System  of  registration  of  title  it  should  not  be 
forgotten  that  the  protection  of  bona  fide  purchasers  and  mort- 
gagees against  unregistered  estates  and  interests  is  no  new 
thing  in  the  legal  history  of  Western  Canada.  They  are  the 
persons  expressly  mentioned  in  the  Eegistry  Acts  -  against 
whom  an  unregistered  instrument  was  declared  to  be  fraudu- 
lent and  void ;  acts  descended  by  an  easily  traceable  gene- 
alogy through  the  statute  35  Geo.  III.  c.  5  of  Upper  Canada 
from  the  English  Eegistry  Acts.  The  aim  of  the  English 
acts  is  expressed  in  their  preambles.  They  recite  that  per- 
sons who,  tlirough  many  years'  industry  in  their  trades  and 
employments  and  by  great  frugality  have  been  enabled  to 
purchase  lands  or  to  lend  money  on  land  security,  have  been 
undone  in  their  purchases  or  mortgages  by  prior  and  secret 
conveyances  and  fraudulent  incumbrances,  and  not  only 
themselves  but  their  whole  families  thereby  ruined.  To  pre- 
vent the  perpetration  of  frauds  of  the  kind  on  innocent  pur- 
chasers and  mortgagees  an  unregistered  deed  and  even  an 
unregistered  devise  in  a  will  was  to  be  "  adjudged  fraudulent 
and  void  against  any  subsequent  purchaser  or  mortgagee  for 

=  See  for  the  North-West  Territories  Ord.  9  of  1ST9. 
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valuable  consideration  "  without  notice.  The  Ontario  statute 
(lid  not  2:)rufessedly  aim  at  the  prevention  of  fraud  but  to 
establish  a  system  of  registration  of  deeds  in  order  that,  when 
lands  "  shall  be  transferred  or  alienated  by  any  Deed  of  Sale, 
Conveyance,  Enfeofment  or  Exchange,  or  by  Gift,  Devise  or 
Mortgage,  a  memorial  of  such  transfer  or  alienation  shall  be 
made  for  the  better  securing  and  more  perfect  knowledge  of 
the  same.''  jSTonetheless,  it  had  the  same  end  in  view  as  the 
English  acts,  namely,  the  protection  of  a  bona  fide  purchaser 
or  mortgagee  for  valuable  consideration,  for  it  made  an  un- 
registered conveyance  fraudulent  and  void  as  against  such  a 
purchaser  or  mortgagee  without  notice,  and  notice  had  to  be 
actual  and  not  constructive.  These  provisions  were  repro- 
duced in  the  Western  Canadian  Eegistry  Acts.  The  Torrens 
System,  therefore,  as  applied  to  Western  Canada,  did  not 
introduce,  but  rather  developed  and  increased,  the  protection 
which  a  bona  fide  purchaser  or  mortgagee  of  land  for  valu- 
able consideration  had  always  enjoyed  against  prior  dealings 
with  the  land  purchased  or  mortgaged  of  which  no  actual 
notice  had  been  received. 

Again,  long  before  the  day  of  systems  of  registration  of 
titles  to  land  the  bona  fide  purchaser  who  had  acquired  the 
legal  estate  without  notice,  actual  or  constructive,  of  an 
equitable  estate  has  always  been  able  to  rely  on  equity  refus- 
ing to  dispossess  him  of  that  estate  at  the  suit  of  the  owner 
of  the  equitable  estate.^  To  secure  this  benevolent  neutrality 
on  the  part  of  courts  of  equity  the  purchaser  had  to  show 
that  he  had  exercised  the  degree  of  prudence  demanded  of 
him  by  such  a  court  in  investing  the  vendor's  title.*  In 
establishing  a  register  of  deeds  or  assurances  the  Eegistry 
Acts  lightened  the  purchaser's  labours  in  that  regard  by 
limiting  his  investigation  to  registered  deeds,  and  they  also 
relieved  him  from  the  operation  of  the  doctrine  of  construc- 
tive notice.  The  Eeal  Property  and  Land  Titles  Acts  sub- 
stituted an  official  register  of  title  for  the  old  collection  of 
common  law  assurances  and  confined  the  examination  of 
title  within  a  still  narrower  area,  the  last  official  certificate  of 

^Pitcher  v.  Rawlins,  Jj.  R.  7  Ch.  259. 
*Maitland,  Equity,  p.  124. 
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title  and  instruments  registered  since  its  date;  and  they  con- 
tinued the  abolition  of  the  doctrine  of  constructive  notice. 
But  they  have  done  more.  Before  their  day  a  purchaser  of 
land  had  to  rely  upon  the  judgment  and  care  of  a  practising 
conveyancer,  and  if  the  one  proved  mistaken  or  the  other 
relaxed  into  remissness  to  the  purchaser's  loss  he  could  only 
recover  damages  for  proved  incompetence  or  negligence,  the 
value  of  which  remedy  depended  upon  the  continued  exist- 
ence and  solvency  of  the  conveyancer.  By  creating  an  order 
of  official  conveyancers  or  registrars  and  rendering  a  per- 
manent and  always  solvent  fund  liable  for  payment  of  the 
money  value  of  any  defect  in  a  title  due  to  the  mistake  or 
misfeasance  of  a  registrar  the  Acts  as  nearly  as  possible 
guaranteed  a  purchaser's  title. 

The  claim  that  the  Torrens  System  has  worked  a  great 
change  in  real  property  law  does  not,  at  least  as  yet,  hold 
good  of  this  country.  Experience  of  conveyancing  under  the 
Acts  impresses  with  the  fact  that  it  is  but  little  concerned 
with  the  law  of  real  property  outside  the  procedure  which 
the  Acts  have  established.  This  is  due  in  part  to  the  char- 
acter of  that  procedure  but  also,  in  a  large  measure,  to  there 
being  but  one  tenure,  the  fee  simple,  and  to  the  absence  of 
much  variety  in  transactions  in  land,  which  consist,  in  the 
main,  of  simple  sales  and  mortgages.  But  when  transactions 
of  a  more  complicated  character  do  present  themselves  resort 
must  always  be  had  to  the  great  body  of  common  law  and 
equity,  modified  indeed,  occasionally,  by  acts  of  parliament. 
Dominion  or  provincial,  but  not  by  the  Eeal  Property  or 
Land  Titles  Acts. 
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ACREAGE 

implied  representation  as  to,  7. 

more  or  less,  meaning  of,  190,  191,  195. 

CAVEAT 

registration  by  way  of,  meaning,  47,  127. 

whether  writing  necessary  to  found,  83- 

right  to  priority  not  dependent  on  notice,  100. 

origin,  116. 

in  probate  and  registration  othces,  differences  between,  116,  117. 

is  registered  not  filed,  IIS. 

prime  function  is  to  secure  priority,  119. 

judicial  descriptions  of,  120. 

definition  and  effect  of,  124,  126,  129,  130,  132. 

protects  caveator's  interest  throughout  transaction,  130. 

registration  of  relieves  from  further  search,  136. 

effect  of  under,   Yorkshire  Registry  Act,  136. 

omission  to  register  is  gross  negligence,  138. 

who  can  register,  147,  150. 

nature  of  interest  necessary  to  found,  149. 

form  of  instrument  founding  immaterial,  149. 

what  will  not  found,  152. 

responsibility  of  registrar  in  registering,  152. 

description  of  caveator's  interest,  153. 

CERTIFICATE 

meaning  of,  13. 

CERTIFICATE  OF  JUDGMENT 

not  necessary  to  search  for,  51,  84, 
provisions  of  Manitoba  Act  regarding,  84. 

Judgments  Act   (Man.)    regarding,  84. 
registered,  is  an  encumbrance,  167. 
what  is  bound  by,  167. 

CERTIFICATE    OF    TITLE 

conclusiveness,  prima  facie  meaning  of,  1. 

early  views  regarding,  2,  54. 

as  to  area,  what  it  would  involve,  12. 

what  can  be  conclusively  certified  to,  15 
net  practical  effect  of,  17. 
compared  with  English  Act,  39. 
double  aspect  of,  41. 
real  meaning  of,  42. 
is  not  conclusive  as  to  existence  and  identity  of  owner,  18. 
as  between  parties  to  a  transaction,  22. 
as  against  owner,  23. 
is  conclusive  as  to  title,  32. 

owner's  estate  or  interest,  34,  78. 
beneficial  estate  or  interest,  35. 
title  and  estate  against  all  courts,  37. 
priority,  62,  78. 
in  favour  of  first  registered  owner,  56. 

COURT 

cannot  defeat  a  registered  title  save  for  fraud,  37. 

nor  a  registered  priority,  62. 

can  admit  evidence  of  repayment  of  a  debt,  64. 

of  equity,  jurisdiction  over  contracts  of  sale,  etc.,  68. 
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DESCRIl'TION 

is  verbal  or  graphic,  S. 
implied  reference  to  plan  in,  9. 

DOMINION  LANDS  ACT 

scheme  of  guaranteed  title  in,  10. 

ELEGIT 

writ  of  never  used,  156. 

EQUITABLE  RELIEF 

rarely  granted  against  statutory  provisions,  61. 

ESTATE 

meaning  of,  26. 

register  conclusive  regarding  owner's,  34. 
verbal  evidence  of  equitable,  82. 
of  vendor  while  contract  of  sale  executory.  105- 
of  purchaser  while  contract  of  sale  executory,  107. 
equitable,  no  special  form  necessary  for  creation  of,  176. 
registered,  Australian  view  of  nature  of,  182,  186. 
not  identical  with  seisin,  187. 
legal,  183. 
nature  of  under  English  equitable  Acts,  184. 
equitable,  varies  in  character,  183. 

EXPRESSIO  UNIUS  EXOLUSIO  ALTERIUS 

limited  application  of  maxim,  66. 

EXECUTION  CREDITOR 

gets  indefeasible  title  for  execution  debt,  55. 

becomes   an   encumbrancee   on   registration  of  judgment  or  writ, 

63,  76. 
interest  of,  77. 

rights  of  under  writ  of  execution,  88,  164. 
favoured  position  of,  169- 
position  of  in  Australia,  170. 

British  Columbia,  170. 

Ontario,  171. 

England,  171. 

Ireland,  171. 

Manitoba  and  Alberta,  173. 

EXECUTION  DEBTOR 
interest  of,  75,  76,  79. 

FRAUD 

actual  notice  does  not  imply,  141. 
nature  of,  142. 

GUARANTEE  OF  TITLE 

scheme  of  in  Dominion  Lands  Act,  10- 

INTEREST 

meaning  of,  26. 

register  conclusive  regarding  owner's,  34. 

of  execution  debtor,  75,  76,  79. 

of  execution  creditor.     See  Execution  Creditor. 

verbal  evidence  of,  82. 

af  vendor  while  contract  of  sale  executory,  106. 

of  purchaser  while  contract  of  sale  executory,  107. 

description  of  in  caveat,  153. 

INDEFEASIBLE  TITLE 
degrees  of,  124. 
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JUDGMENTS  ACT 

provisions  regarding  certificates  of  judgment,  84. 

LIS  PENDENS 
effect  of,  46. 
registration  of,  effect.  46. 

MISTAKE 

of  registrar  regarding  area,  4,  77. 

in  making  out  certificate  of  title,  31. 
in  registering  writ  of  execution,  147. 

MORE  OR  LESS 

meaning  of,  190,  191,  195. 

NOTICE 

conflicting  views  regarding  registration  as,  90. 

effect  of  registration  as  under  early  English  Registry  Acts,  91. 

present  Registry   Acts   of  Yorkshire 
and  Ireland,  9.3. 

under  Canadian  Registry  Acts,  95. 

registration    not    notice,    application     of    rule    to    cases    under 
the  Acts,  101. 

constructive,  abolition  of  by  Acts  relates  to  unregistered  instru- 
ments, 103. 

registration  not,  93,  129,   134. 

actual  does  not  imply  fraud,  141. 

OBJECTS  OF  ACTS 

defined  in  preambles,  29. 
'      simplificiition  of  dealings  inland,  29. 

investigation  of  title,  31. 
certainty  of  title,  31. 
reduction  of  extent  of  investigation  of  title,  32. 

estate,  34. 
enforcement  of  contracts  against  registered  owners,  68,  73. 

PLAN 

Dominion  survey,  origin  of,  6. 

function  of,  9. 
implied  reference  to  in  a  description,  10. 

PRIORITY 

register  is  conclusive  as  to,  62. 

can  only  be  set  aside  for  fraud,  S9. 

nature  of,  89. 

by  registration,  effect  of  rule,  95. 

under  Canadian  Registry  Acts,  95. 

prime  function  of  caveat  is  to  secure,  119. 

of  caveat  is  retained  while  caveat  remains  on  register,  129. 

by  registration,  is  absolute  rule,  146. 

PURCHASER 

right  to  abatement  of  purchase  money  for  deficiency  in  quantity, 

199. 
And  see  Estate  and  Interest. 

REGISTER 

indefeasible  title  primarily  intended  for  those  transacting  on,  33. 
dealing  on  faith  of  does  not  of  itself  confer,  44. 
time  at  which  it  is  conclusive  evidence  of  estate,  48. 
transaction  must  be  completed  on,  49. 
indefeasible  title  is  got  by  those  who  do  not  transact  on,  51,  68.  . 
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REGISTER— C7ow<i«w^d. 

indefeasible  title  is  got  by  personal  representative.  51. 

personal  representative,  51. 

devisee  under  will,  54. 

next-of-kin  on  intestacy,  54. 

volunteer,  54. 

execution  creditor,  55. 
conclusive  evidence  of  registered  owner's  estate,  34,  78. 

priority,  62,  78. 
how  constituted,  42. 
definition  of,  81. 
of  what  it  consists,  81,  83- 
conveyancing  outside  of,  178,  180. 

REGISTRATION 

time  of,  48. 

in  what  it  consists,  83. 

not  notice,  93,  129,  134. 

SALE  OF  LAND 

for  bulk  sum,  effect  of  in  regard  to  quantity,  197; 

STATUTE 

equitable  relief  against  rarely  granted,  61. 

conflict  between  a  general  and  special  enactment  in,  70. 

TORRENS  SYSTEM 

not  an  entirely  new  system  of  conveyancing.  200. 

really  new  features  of,  200. 

effect  of  introduction  of,  201. 

has  not  worked  any  great  change  in  real  property  law,  203. 

TRANSFER 

unregistered,  conveys  an  estate  or  interest,  27,  176. 
early  views  of  effect  of,  175. 
when  an  order  to  a  registrar,  175. 
definition,  177. 
series  of,  178. 

UNREGISTERED  INSTRUMENT 

early  views  regarding  effect  ot,  26. 

conveys  an  equitable  estate  or  interest,  26. 

rule  against  passing  an  estate,  real  meaning  of,  34,  42. 

VENDOR 

estate  of  while  contract  of  sale  executory,  105. 
power  of  alienation  or  charge  of  contract,  114. 
representations  as  to  quantities,  responsibility  for,  194,  196- 
right  to  rescind  contract  of  sale,  199. 

WRIT  OF  EXECUTION 

not  necessary  to  search  for,  50,  88. 

when  filed  is  part  of  register  in  Saskatchewan,  87. 

binding  effect  of,  88. 

rights  of  execution  creditor  under,  88. 

elegit,  156,  157. 

fi.  fa.  lands,  157,  159. 

legislation  regarding,  157.  159,  160. 

binding  effect,  sheriff  derives  no  authority  from,  161. 

invalidates  dealings,  save  with  bona  fide  purchaser, 
etc.,  163. 
effect  of  as  lien  or  charge,  163. 
registered,  is  an  encumbrance,  163. 
what  is  bound  by,  164. 
de  terris,  see  /?.  fa.  lands,  165. 
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